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BE | T REMEMBERED t hat on Thursday,

Sept enmber 28, 2000, commencing at the hour of 9:04
a.m, thereof, at the State Capitol, Room 126,
Sacramento, California, before ne, DAN EL P. FELDHAUS,
CSR #6949, RDR and CRR, the follow ng proceedi ngs were
hel d:

--000- -

CHAIR PORINI: We'll go ahead and begin the
nmeeting of the Conm ssion on State Mandates.

May | have roll call?

MS. HHGASHI: M. Beltram is on vacation
thi s nont h.

Ms. Hal sey?

MEMBER HALSEY: Here.

MS. HIGASHI: M. Lazar?

MEMBER LAZAR: Her e.

MS. HI GASHI : M . Robeck?

MEMBER ROBECK: Here.

M5. H GASHI: M. Sherwood?

MEMBER SHERWOOD: Here.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Her e.

MS. HI GASHI: Ms. Porini?

CHAI R PORI NI : Her e.

MS. HI GASHI: Before you begin your neeting
today, I'd like to introduce our new staff that have
started during the | ast couple weeks.

First, I'd like to introduce Kathy Lynch.

12
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She started on Monday. She is our new staff counsel.
You'l | be hearing from her probably in a couple of
nont hs.

|"d like to reintroduce Julie Shelton to you
She has been promoted to staff services analyst. She
is a long-time staff menber of the Conm ssion, and
many of you know her

And 1'd also like to introduce Tom Denpsey.
He started on Monday with the Conm ssion, and he is a
menmber of our support staff.

CHAIR PORINI: Great. Wlcone. W're glad
to have you with us and hope that we don't scare you
t oday.

Al'l right, the next item of business?

M5. HIGASHI: The first itemis approval of
the mnutes for the last hearing, Item 1.

CHAI R PORI NI : Does anyone have corrections,
changes, additions to the m nutes?

Al right.

MEMBER SHERWOOD: Move for approval

MEMBER STEI NMEI ER: Second.

CHAIR PORINI: | have a notion and a second.
Al'l those in a favor, indicate with "aye."

(A chorus of "ayes" were heard.)
CHAI R PORI NI :  Opposed?
The m nutes are passed.

MS5. HIGASHI: This brings us to the hearing

portion of our neeting, where we'll have a hearing on

13
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test clains.

WIIl all of the w tnesses and
representatives who will be speaking on Itens 2
t hrough 6 please stand for the swearing in?

Do you solemmly swear or affirmthat the
testi nony which you are about to give is true and
correct, based upon your personal know edge,
information or belief?

(A chorus of "I do's" was heard.)

MS. HI GASHI: Thank you.

The first test claimto be heard is Item 2,
Phot ogr aphi ¢ Record of Evidence. This itemwll| be
presented by David Scribner of our staff.

MR. SCRI BNER: Good nor ni ng.

The test claimlegislation requires a
phot ographi c record of evidence, and, in sone
i nstances, a certified chem cal analysis of the
exhibit, for those exhibits in a crimnal trial that
pose a security, storage or safety problem or if the
exhibit, by its nature, is toxic and poses a health
hazard. Staff finds that the issue of whether the
test claimlegislation represents a programcenters on
if the test claimlegislation carries out the
governnmental function of providing services to the
public.

Staff finds that the program w thin which the
test claimlegislation operates is the crimnm nal
justice systemin the state. Prosecution of crimnals

14
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in California is a peculiarly governnmental function
adm ni stered by | ocal agencies as a service to the
public, much |like the provision of fire protection.
Therefore, in accordance with the principles set forth

in Carmel Valley, staff finds the claimactivities

carry out the governmental function of providing
services to the public and thereby constitute a
program wi thin the meaning of Article XIIl B, section
6, of the California Constitution.

In order for the test claimlegislation to
i npose a reinbursable program under Article XIll B,
section 6, of the California Constitution, the
new y-required activities nmust be mandated by the
state.

Staff finds that the claimactivities were
not required under prior |law, and, therefore, under
current |aw, |ocal |aw enforcenent agencies are
required to provide a photographic record of evidence,
for evidence that poses a health, safety, security or
storage problem provide a certified chem cal analysis
of evidence that pose a health hazard; and store the
evi dence.

Furthernore, staff finds that Governnent
Code section 17556, subdivision (e), is inapplicable
to the test claimas contended by the Departnent of
Fi nance.

There is no evidence that the test claimlegislation

has provided offsetting savings to | ocal |aw

15
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enf orcenent agencies that result in no net costs.

Staff recommends that the Comm ssion approve
t he Phot ographic Record of Evidence test claimfor the
activities outlined in the staff anal ysis.

WIIl the parties please state their nanme for
the record?

MS. STONE: Good norning, Chairman and
Members of the Comm ssion. Panela Stone on behal f of
t he
Los Angel es Police Departnment, together with Chief
Forensic Chem st, M. Steven Johnson, and Detective
Nor man Lee.

MR. BURDI CK: And Allan Burdick on behal f of
the California State Association of Counties and al so
on behalf of the Los Angeles Police Departnent.

MR. ZEM TIS: Cedrik Zemtis, Departnent of
Fi nance.

CHAIR PORINI: Al right, would the
claimants |li ke to begin?

MS5. STONE: Yes, please. Thank you very
much, Madam Chair

We would |ike to thank very much Commi ssion
staff for the anmount of tinme and effort they've placed
on this particular claim And we do agree with the
Comm ssion staff analysis in this matter

If I could turn it over to Detective Norman
Lee.

MR. LEE: 1've been enployed by the City of

16
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Los Angel es Police Departnment for 27 years. For the
past 12 years, |'ve been a detective in the narcotics
division. |I'mpresently a detective Il supervisor,
assistant in charge of what is known as the "Conplaint
Detail,"” which is the arresting processing teamw thin
the narcotics division. M present title is Narcotics
Di vi si on Conplaint Detail, Valley Filing Team Officer
i n Charge.

The Conpl aint Detail consists of seven
of fices spread throughout the city, with a total of 30
peopl e, who are responsi ble for obtaining all the
narcotics-rel ated arrest reports cityw de, and then
presenting themto the District Attorney for review
and prosecution. |1'mone of the individuals
responsi ble for the oversight and supervision of the
units.

Additionally, if there are any problens or
matters presented to the District Attorney for
gui dance or advice, as needed on prosecution, nyself
or ny supervisor would provide direction.

The LAPD agrees with the staff analysis on
this test claim 1In all the years | have been in this
field, no defendant has ever introduced drugs into
evi dence at trial, nor have | ever heard of a
def endant so doi ng.

If a defendant were to attenpt to introduce
drugs into evidence at trial, that attenpt would, in
itself, constitute a violation of crimnal statutes.

17
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It would be extrenmely difficult to
i mpossi ble for a defense attorney to explain why the
def endant had the right to | egal possession of an
illegal substance. If an illegal substance or a drug
is brought into the court -- some individuals have
contraband when they go through the courthouse
security -- the drugs would be unrelated to the
underlying offense; and would, in fact, constitute a
new of f ense.

VWhen i ndividuals bring drugs into the

courthouse, and the sanme is found during the screening

at security, the individual is arrested and booked for
the new charge.

This, in fact, happened yesterday at Van
Nuys Court house when | interviewed the individual.

Again, | thank the Comm ssion and staff for
their analysis and I'm avail able to answer any
guesti ons.

CHAIR PORINI: Al right, questions from
menber s?

Next wi tness?

MS. STONE: | have M. Steve Johnson, who is

the chief forensic chem st.

MR. JOHNSON: Good norning. M nane is
Steve Johnson. |'mthe Chief Forensic Chem st,
Assi stant Laboratory Director for the Los Angel es
Police Departnment crine |ab.

In ny current capacity, which |I've held for

18
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the last nine years, | have responsibility for the
narcotics analysis functions at both the main facility
i n downtown Los Angel es, and for our branch annex
| ocated in Van Nuys.

Basically, | manage the people that are
perform ng the actual analysis of controlled
subst ances.

This recent change in the |aw and
i npl ementation of policies by the Los Angel es Superi or
Court of requiring the introduction of photographs
rat her than the actual evidence itself has
significantly inpacted our operation. W currently
have 12 enpl oyees perform ng narcotics-anal ysis
functions and have had to add two additional staff
menmbers just to handle the increased workload due to
i magi ng, printing, distributing photographs of
narcoti cs evi dence.

| woul d be happy to answer any questions
that you woul d have regarding this.

CHAI R PORI NI :  Questions from nenbers?

MEMBER SHERWOOD: | have one questi on.

CHAIR PORINI: M. Sherwood?

MEMBER SHERWOOD: So prior to the |aw then
t he photographic aspect was not taking place?

MR. JOHNSON: That's correct. There was no
requi renment. O ficers would book evidence. The
evi dence would cone to the | aboratory for analysis.
We woul d deliver our analysis results to Detective Lee

19
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and his counterparts in the filing team Charges
woul d be filed. And if the case would go to court,
the officer would retrieve the evidence, either
directly in one of the storage |ocations or we have a
routine courier systemthat picks up and delivers
evidence fromall of our stations on a daily basis.
And the evidence would be couriered out to the
station. The officer would pick it up at the station,
take it to court.

Many years ago, the evidence was introduced
into court, the court took custody of the evidence and
basi cal |l y mai ntai ned custody of the evidence and then
destroyed the evidence. The court was responsi ble for
t hat .

In nmore recent years, the court doesn't want
to keep the evidence. They would release it back to
t he police department, which inposed additional
storage and destruction requirenents on us.

Now we phot ograph the evidence, print the
phot ogr aphs out, send these out to the stations. And
now the officer, rather than picking up his narcotics
at the station, picks up the pictures at the station
and takes the pictures to court.

MEMBER SHERWOOD: Okay, so even though you
weren't required to, before this law, you weren't
voluntarily using photographic evidence in any way?

MR. JOHNSON: Well, on a very limted basis
only with illicit drug | abs, and that was because of a

20
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separate section which allows us to dispose of
material, if we photograph the entire anount.

But as far as routine street drug sanples,
we did not photograph those. There was no requirenent
to do that.

To be blunt, my narcotics anal ysts are
runni ng at about one and a half to two tinmes the
nati onal average of caseload. And | really didn't
want to inpose an additional burden on these analysts
that are already overworked.

MEMBER SHERWOOD: Now, this is a tough
guestion and you may not be able to answer it, but
maybe someone else can. | wonder if this sanme
procedure was being foll owed at other police
departnments around the state, if it was the conmon
practice. Wuld anybody be able to testify to that?

M5. STONE: W th respect to photographic
records?

MEMBER SHERWOOD:  Ri ght .

CHAI R PORI NI : Ms. Stone?

MS. STONE: Excuse me, Madam Chair

The only thing I do know of is that in
Fresno County, when | was |ast working there
approximately two years ago, it was not a routine
i ssue because of the costs inposed and because al so
you need the best evidence, and the best evidence
woul d be the actual narcotics.

MEMBER SHERWOOD: Thank you.
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MR. JOHNSON: The only coment | would make
is that we were working jointly inplenmenting our
program at the sane time as the Los Angel es County
Sheriff's were inplenmenting their own program and
they had not been photographi ng any narcotics evidence
prior to the inplenmentation of this program by the Los
Angel es superior and munici pal courts.

MEMBER SHERWOOD: Thank you, sir.

CHAIR PORINI: Al right, M. Burdick?

MR. BURDI CK: Allan Burdick on behal f of
California State Association of Counties. In
response, there are several counties, as well as a
number of cities, that |I think that that's pretty nmuch
common t hroughout, that this is a new requirenent; and
it would be very few | aw enforcenment agencies were
doi ng that.

The only thing I did want to point out is
that Detective Lee, for getting into the issue about
bringing the drugs, that was the only real issue that
was raised by a state agency why you shouldn't find a
mandate, is that a crim nal would present -- you know,
bring the drugs to court. So that was the exclusive
reason for getting into that.

I think | saw a little query on sone people's
face as to why he was getting into that detail, but he
was addressing the only argunent that has been pl aced
against this claimto date.

CHAIR PORINI: Al right.
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MR. BURDI CK: So we woul d urge you to adopt
staff recommendati on.

MEMBER ROBECK: Madam Chair ?

CHAIR PORINI: Yes, M. Robeck?

MEMBER ROBECK: Who determ nes what
subst ances are hazardous or not? Fromthe record, it
says that there nmust be a chem cal analysis of
evi dence that poses a health hazard. But who
determ nes whether or not a health hazard actually
exi sts or is potentially there? How is that
determ nati on nade?

MR. JOHNSON: Well, in the Los Angel es case,
there were neetings between the sheriff's departnent,
the police department and the superior court presiding
judge. Essentially the presiding judge issued an
order that no narcotics or controlled substances
evi dence woul d be al | owed.

MEMBER ROBECK: So that's a standi ng order?

MR. JOHNSON: That was essentially a
standing order fromthe court.

MEMBER ROBECK: What else is included in the
hazardous? Dynanite?

MR. JOHNSON: Expl osives --

MEMBER ROBECK: Sel f-evident, but --

MR. JOHNSON: Hazardous materials, the only
thing that | have encountered in ny work would be
chem cals that are used for the illicit manufacture of

narcotics. W' ve comonly encountered --
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MEMBER ROBECK: Which are very vol atile?

MR. JOHNSON: Yes.

MEMBER ROBECK: So that's not answering ny
question. Who makes that determ nation?

CHAIR PORINI: M. Stone or M. Burdick?

M5. STONE: M. Robeck, | believe that there
are a list of classifications of toxic and hazardous
chem cals which is published by the Environnental
Protection Agency. And there are lists of those
chem cal s and what does and does not constitute a
toxi ¢ or hazardous chem cal, including volatile
conpounds and ot her types of toxics.

MEMBER ROBECK: So that |ist serves as the
basis for determ ning what needs to have a
phot ogr aphi c record?

M5. STONE: | would submt, M. Robeck, that
t hat woul d serve as a gui dance.

MEMBER ROBECK: But you're note sure?

MS. STONE: But | would not say that that
woul d be the exclusive list, or that there would not
be occasi ons when those materials would be -- would
not -- there would be occasions when those materials
woul d actual |y be brought in.

MEMBER ROBECK: Okay.

CHAIR PORINI: Al right, other questions?

M . Sherwood?

MEMBER SHERWOOD: | m ght have a foll owup
gquestion to Bruce's question, and |I'mnot -- that
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raises a question in nmy mnd. |If this was a mandate
and it went to the P s and Gs and then it goes to the
Controller, froman audit standpoint, it gets back to
how do we know what was and what wasn't classified as
toxic and what is to be paid and what isn't to be
pai d. Because, obviously, we could photograph al

evi dence that conmes through, and then that woul d be
passed on as a toxic material when it isn't. But I
don't know. That raises a question in my mnd.

| guess we need to, possibly in the P's and
Gs, if this is approved, to know what woul d be
classified.

CHAI R PORI NI : M . Robeck?

MEMBER ROBECK: And | would agree that we
need sone clarification on that.

| would be satisfied, for exanple, if they
canme back with the toxics list fromthe Environnental
Protection Agency served as the basis for making that
determ nati on.

But | would al so suggest that that would be
a decision by the judge, as to what constituted
evi dence that had to be photographed.

And if you have a standing policy on
narcotics, that certainly nmakes sense. |If you have a
standard policy on firearns or whatever, that would
make sense.

But what constitutes a hazardous substance
or poses a health hazard? That's pretty inclusive
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| anguage, and | don't see any boundaries in this.

M5. STONE: | believe, M. Robeck --

CHAI R PORI NI : Ms. Stone?

MS. STONE: -- that there is also a list put
out by the Departnment of Health Services on
classification of toxic materials.

CHAI R PORI NI :  Ckay.

MEMBER ROBECK: And | appreciate your
comrents. But what |I'm hearing is specul ation, not
fact.

M5. STONE: |'ve seen the lists there but,
you know, | am not a chem st.

MEMBER ROBECK: Ri ght.

M5. STONE: And | could not, for sure, tel
you that a specific chem cal or conmpound was or was
not listed, either by the EPA or by the state DOHS.

MEMBER ROBECK: | understand that. But |'m
aski ng about what the process is for making that
determ nation. So that's what | want clarity on.

CHAIR PORINI: VWhy don't we go on with our
testi nony? Maybe staff at sonme point would be able to
clarify what their understanding is before we nove
ahead.

Depart nent of Fi nance?

MR ZEM TIS: Cedrik Zemtis, Departnent of
Fi nance.

Al t hough the test claimstatute my result

in additional costs to | ocal governnents, we do agree
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with the staff analysis that the requirenments are not
uni que to | ocal government because both the state and
t he defendant are inpacted by the statute.

However, we do disagree with the

interpretation of the Carnel Valley case, that the

statute only carries out the governnental function of

provi ding services to the public. The Carnel Valley

case addressed firefighter clothing and equi pment,
which is a uni que governnmental function that does not
generally include private parties.

In this case, however, for every crimn na
prosecution conducted by the governnment, there is a
def ense often provided by private parties. So, again,
we believe that both the governnment and private
parties, the defense and the defendant, are inpacted
by the statute. Therefore, we believe there is no
rei mbur sabl e mandat e.

However, if the Conm ssion does find a
rei mbursabl e mandate, we believe any costs should
include only the reasonabl e margi nal anmpunts needed to
conply with the statutes; and that any cost savings
shoul d be consi dered.

CHAIR PORINI: Al right, any questions?

MEMBER HALSEY: | have one.

CHAIR PORINI: Yes, Ms. Hal sey?

MEMBER HALSEY: And | don't even know who to
direct this to or who can answer this.

As to the storage of evidence, | guess what
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you're alleging is, there's a shift fromthe courts to
the police departnents in storage. And who funded the
courts to store the --

MS. STONE: The courts are presently funded,
Ms. Hal sey, through trial court funding. There is a
bl ock grant given on the basis of the nunber of judges
and petitions you have within the court system

MEMBER HALSEY: So --

M5. STONE: It's a state-funded program

CHAIR PORINI: Ckay. David, any coments?

MR. SCRIBNER: Sure. For Menber Robeck's
comrent; | think that with what can be done in the
Ps and Gs is to list either anything that the
superior court has laid out as hazardous materi al s,
anything that's a common understandi ng that they
operate under, possibly the additional |ist of the EPA
or anyone el se, and can use those as the basis for
what can be reinbursed. And we can also at that point
maybe even consider that any clains for that need to
be backed up with sonme sort of proof that, yes, this
is --

MEMBER ROBECK: They will have to.

MR. SCRIBNER: Yes. Well, that this
material falls under one of these |ists.

And if they are not inside the lists that
are in the PPs and G s, where is that com ng from
Because | think it m ght be hard for us to get an all-

inclusive list at the Paraneters and Gui del i nes. But
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we could set out definitely kind of the universe. And
if they have to go outside of that, they can, you
know, add support for that.

As far as the Carnel Valley comment nade by

Fi nance, the court in Carnel Valley found that for

fire protection, there may be private entities that do
fire protection in the state. However, they found
that al though there may be this certain snal

percent age of private-sector firefighters, that fire
protection is generally a governmental function

provi ded by the state. And, therefore, the provision
of protective clothing for firefighters is

rei mbur sabl e.

The same can be said here, that the
testinony said, well, the defendant really can't walk
into the building with drugs. So it's that smal
subset that says, well, there m ght be this
possibility that a defendant can provide this
hazardous material. Wiy they would want to or if they
could is uncertain.

But generally, the provision of these
materials, these exhibits in crimnal prosecution, is
a function of the state, of the governnent, and that's
why staff feels that this is an anal ogous situation.

CHAIR PORINI: Al right any questions or
comments by nenbers?

MEMBER STEI NMVEI ER: Yes, one.

CHAIR PORI NI : Yes, Ms. Steinneier?
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MEMBER STEI NMEI ER: Yes, on the offset
argunent, at |least what | heard, and I'd like to
corroborate this with M. Johnson, is that, in
reality, sonmething is being couriered around, back and
forth. 1t's either physical evidence or photographic
evi dence, so that there is really no offset. You
still have the same duties. You don't think there's
any less circul ati on because of photographi c evi dence;
do you?

MR. JOHNSON: We're not noving as many
packages of narcotics. W' re noving photographs of
narcotics now. | have 12 light-duty police officers
that act as a courier service to nove evidence around
the City of
Los Angeles. To be honest, they don't probably work
an ei ght-hour day. And so they could -- you know, we
coul d even have increased the volune of narcotics
wi t hout any additional costs to the city. W could
nove nore than what we're currently noving w thout any
addi tional costs. But when we had to start
phot ogr aphi ng, then we had to have equi pnent and
manpower to performthat task. And that was an
additional cost. And there was no cost savings from
not having to nove the evidence anynore.

MEMBER STEI NMVEI ER: That's what | thought |
heard but | wanted you to repeat that. Thank you

CHAIR PORINI: Al right. O her questions

or comrents by nmenbers?
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MEMBER HALSEY: | have a question

CHAI R PORI NI : Ms. Hal sey?

MEMBER HALSEY: So you were tal king about
equi pmrent and so on that you need. |Is that basically
-- or is a portion of that a one-tine cost then to be
set up to provide this service? And, of course,
obvi ously sonme of it's going to be recurring.

MR. JOHNSON: Yes, the initial equipnent
i nvest ment woul d be a one-tinme cost. Then there's
ongoi ng costs for additional |abor to actually perform
this function of actually inmging or taking
phot ographs of the material.

MEMBER HALSEY: But at some point the costs
shoul d be recouped, and then there should be a further
cost savings down the road?

MR. JOHNSON: We will -- obviously, if we
buy printers to print these photographs on, we only
have to buy them once and then replace them
periodically. But the |abor costs are ongoing and the
supply costs are going to be ongoing.

CHAIR PORINI: Ot her questions or comments
from nmenbers?

MEMBER STEI NVEI ER: l'd like to nove the
staff recomendati on.

MEMBER LAZAR: 1'Il1l second it.

CHAIR PORINI: Al right, we have a notion
and a second.

Is there any further discussion?
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Al right, may |I have roll call?

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Aye.

MS. HIGASHI: M. Lazar?

MEMBER LAZAR: Aye.

MS. HI GASHI : M. Robeck?

MEMBER ROBECK: Aye.

M5. HI GASHI: M. Sherwood?

MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HI GASHI: Ms. Porini?

CHAI R PORI NI : No.

M5. HI GASHI: The notion carries.

MS. STONE: Thank you very nuch.

MS. HI GASHI: Could we take just about a
five-m nute break? W have soneone in here who can
check the m crophone system

CHAI R PORI NI :  Thank you.

(Of the record from10:02 a.m to 10:14 a.m)

CHAIR PORINI: |I'"m not sure whether the
m crophones are working now. | understand they're
going to send a technician down, so we'll give it a

shot. And if it works, that's fine; if not, we'll
just have to rely on our recorder and hope that folks
can speak | oudly.

Before we get going on this next test claim
shall we take up the consent cal endar?
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MS. HIGASHI: We'|ll take up the consent
cal endar.

CHAI R PORI NI :  Ckay.

MS. HI GASHI: The consent cal endar consists
of Items 7, 8, 9, 10 as revised, Item 11, Item 13 as
revised, Item 16 and Item 17

CHAIR PORINI: Al right, any questions or
comments from nmenbers? Anything that needs to be
removed from consent cal endar?

Do | have a notion?

MEMBER LAZAR: So noved.

MEMBER STEI NVEI ER: Second.

CHAIR PORINI: | have a notion and a second
to adopt the consent cal endar.

All those in favor, indicate with "aye."

(A chorus of "ayes" was heard.)

CHAIR PORI NI : Opposed?

Consent cal endar is adopted.

MS5. HIGASHI: This brings us to Item 3.
This is the test claimon Law Enforcenent, Racial and
Cultural and Diversity Training. This itemwas first
heard | ast nonth.

Ms. Shelton will present this item

CAM LLE SHELTON: This test claimaddresses
the basic training requirenent for peace officer
recruits. As indicated by Ms. Higashi, the test claim
was originally presented to the Comm ssion | ast nonth,

and the Comm ssion continued the item based on the
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claimant's testinmony that it was limting its test
claimto request reinbursenment for the activity of
provi ding the basic training course for racial and
cultural diversity to its new recruit enployees.

Staff's conclusions and recomrendati on on
this matter have not changed. Staff still recomends
that the Comm ssion deny this test claimbecause the
test claimstatute is not subject to Article X1l B,
section 6 of the California Constitution.

The test claimstatute does not inpose any
mandat ed duties on | ocal agencies to provide basic
training, including the training on racial and
cultural diversity. And it does not require |ocal
agencies to incur any costs to send their new
enpl oyees to basic training.

WIIl the parties please state your nanes for
the record?

MR. KAYE: Leonard Kaye, County of Los
Angel es.

MR. BURDI CK: Allan Burdick on behalf of the
California State Association of Counties.

MR. JOHNSON: Steve Johnson fromthe
Los Angel es Police Departnent.

MR. FOREMAN:. Ji m Foreman, Departnent of
Fi nance.

MR. LUTZENBERGER: Tom Lut zenber ger,

Depart nent of Fi nance.

CHAI R PORI NI :  Ckay, now, we heard extensive
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testinony on this issue last time. W had one

out st andi ng pi ece that we asked staff to go back on.
So let's try to limt our testinony to just briefly

bri ngi ng back the history and then tal ki ng about the
one outstanding piece that staff has commented on.

MR. KAYE: Good norning. 1'Il try and be
brief.

l"d like to just nmention that since the |ast
meeting, we did send in a page and a half, which
basically restated what we said before at the hearing.

And Li eutenant Randy O son, who you heard from al so
sent in a listing, which should be in your

adm ni strative record, of the graduates since 1975 of
our basic training acadeny, which total 13,311. 1'd
just like to make that clear.

As Comm ssion staff have stated, we feel
it's inportant not to really dispute whether -- the
i ssue regardi ng the peace officer. Cbviously, the
peace officer has the duty of scholarship to conplete
the basic training course. The mandate is clearly
upon the peace officer.

However, we disagree with Conm ssion staff.

We feel that basic training academ es operated by
cities, counties and community coll eges are mandated
to provide the subject training.

Now, in fairness to staff, they don't
necessarily disagree with that; they just don't
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address the issue. W feel that that issue needs to
be addressed.

Comm ssion staff state only that the
requi rement to conplete the basic training course on
racial and cultural diversity is a mandate i nposed
only on the individual who seeks peace officer status
-- that's their analysis, page eight -- and that our
trai nees pay for this program at an average cost of
2,000 dol Il ars.

Comm ssi on staff have yet to say who is
mandated to provide the training. |If basic training
academ es do not have this mandate, who does?

Now, I1'd like to skip, in the interest of
time, to the nost current version of Comm ssion's
staff analysis. This is on page five of their
anal ysis, and go to their sunmary box at the top of
page five. And, again, we find substantial agreenent.

But we'd like to suggest that it be nodified
slightly, and we're prepared to provide testinony to
this effect today.

This states, "If the Comm ssion disagrees
with staff's findings on Issue 1" -- as we propose
that you do find today -- "and concludes that the test
claimstatute is subject to Article XIlIl B, section 6
of the California Constitution, in that basic training
is a duty inposed on" -- and we would insert the
phrase "sone,"” not "all."” So we would say, "that
basic training is a duty inposed upon sone | ocal
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agencies.”" And we would continue that, comm.

Then the Conm ssion nust nove on to |Issue 2.

In other words, we've won that.
Now, let's talk about Issue 1 for a m nute.
We believe you should find Issue 1, that it inposes a

mandat e on sone | ocal agencies, as sone | ocal agencies
have chosen to inplenent a basic training acadeny |ong
before -- long before the test claimlegislation; |ong
before January 1, 1975, the threshold neasurenent date
for finding a higher |evel of service under
Article XIIl B, section 6 of the California
Constitution.

| ndeed, the Los Angel es basic training
acadeny was started in 1935 -- LAPD, who | understand
was started in the 1920's. And I'mvery pl eased that
today we have fol ks fromLAPD to tell you about their
program as wel | .

Thank you.

CHAIR PORINI: Al right, M. Burdick?

MR. BURDI CK: Thank you very much, Madam
Chair, Menbers of the Conm ssion.

Again, we want to focus on the recruit
training. | would take a little bit of exception with
my col |l eague, M. Kaye. | don't think you need the
"some," because | think only those agencies that have
costs would be seeking this.

So | think what he's trying to point out to

you, is that it's generally only going to be the very
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| arge agencies, large counties, large cities -- |
think there's twenty-sonme acadeni es that woul d
probably be filing clains, because those are the ones
that would be incurring costs.

If you're a small organization, you're going
to be getting people who have al ready been trained,
and you woul d not be incurring those costs.

So | think Leonard was just trying to put
the scope in place that essentially this is a |arge-
agency mandate where you're so large, that you need to
have your own acadeny. And | think that's kind of
what we're focusing on here.

And so what we want to do is to show you why
we think that | ocal agencies cannot -- such as Los
Angel es County and Los Angel es Police Departnment and
the Riverside County, as an exanple of an acadeny --
cannot hire people and have conmmunity col | eges provide
t hose to you.

Secondly, 1'd like to point out, Leonard
suggested to you sone fairly inpressive statistics as
to the nunber of people that were graduated. That is
a fairly small nunber, when you | ook at the nunber of
peopl e that were recruited or then began the program
and then went through it. So it's a nmuch |arger
number that you start with, then you begin narrow ng
it down.

And I would like to point out to you that
the | aw enforcenent agencies |'ve tal ked to, nobst of
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themindicate they can still not get enough people to
recruit, even though they're recruiting nationw de.
And Officer Johnson will be talking to you about the
programa little bit that they have in the Los Angel es
Pol i ce Depart nment.

VWi |l e he does not have a current
responsibility over training, he has direct know edge
of what they do in LAPD. | also worked closely with
the people in the training departnment in the Los
Angel es Police Departnent, and have some know edge
about what their process is in terns of going through
recruit training and how that process goes.

So with that, what | would like to do is
turn it over to Steve to tell you a little bit about
the L. A acadeny and why it would be totally
unreasonable for themto be able to -- and inpossible
for themto really be able to go out and say, "The
first thing we're going to do is to have people go
t hrough a community col |l ege course before they can
even becone a candi date for us to consider recruitnment
to the Los Angeles Police Acadeny."

Thank you.

CHAIR PORINI: Al right, M. Johnson?

MR. JOHNSON: Good norning again.

My testinony will be limted, very narrowy
focused. It was obviously not nmy intent to discuss
this issue this norning.

Qur training acadeny dates back to the late
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twenties, early thirties. |In fact, many of the
bui | di ngs on our police acadeny facility were built
for the 1932 A ynpics in Los Angeles. So our program
has been around for quite a while.

We are currently recruiting nationw de. Qur
equal opportunity devel opment division commandi ng
of ficer is senior managenent anal yst, Nancy Janoosa
(phonetic), who formerly was my boss and | know quite
wel |, has shared with ne that our recruitnment efforts
are becom ng nmuch nore difficult. W are having
trouble filling our existing positions, and we've had
to recruit across the country to try to find qualified
applicants for our vacant positions. It's kind of a
buyer's market now out there in the enploynent area,
and it's very difficult to recruit.

And because we're recruiting on a nati onw de
basis, trying to ask soneone from another state to
attend a course to cone out to a California conmunity
col l ege woul d be problematic, at best. It would Iimt
our recruitment efforts to only people that woul d be
able to take a course prior to applying for work with
t he departnent.

And so essentially the only way that we can
deal with people com ng fromthroughout the country to
work in our agency, is to provide the training
i n-house. We have a very tight schedule in our
acadeny training. |'ve been involved with that for a
number of years, as the | aboratory provides training
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in the acadeny, and it's difficult to schedul e these
time frames to provide our training to the new recruit
officers. Trying to nesh our schedule even with a

| ocal community college, to send themto this class
after that would be problematic, at best.

We have classes starting as frequently as
once a nonth or sonetines two classes a nonth, and
trying to integrate that schedule with the schedul e of
anot her institution such as a junior college or other
academ c institution would be difficult.

MR. BURDICK: Kind of in closing, I'd like
to add two things. | think I'd |ike you, particularly
the state nenbers, to take into consideration your two
| aw enf orcenent agencies that have academ es: The
California Hi ghway Patrol and the Departnent of
Corrections; and to see if you could -- in talking to
t hose people, if they feel they could in any way
possible, live with the limtation that any person
that they were going to go out to hire would have to
cone first pass a California community coll ege-based
POST-certified course, before they could be recruited
into a | arge acadeny |ike that.

And | think that you would find their
response is exactly what M. Johnson reported to you,
that it really is an inpossibility to fathomthat --
and |I'm sure you also recruit nationw de for your
officers in the Departnment of Corrections and for the
California Hi ghway Patrol
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We woul d urge you to find a mandate for
recruits.

Thank you very nuch.

CHAIR PORINI: Al right, questions?

Next witness? Oh, I'msorry, M. Robeck.

MEMBER ROBECK: Over the last ten years,
what portion of your acadeny recruits came from out of
state?

MR. JOHNSON: As | said, | was not here to
address that. | was asked to address specific issues.

| don't have those numbers with ne.

MR. BURDICK: Yes, and | don't --

MEMBER ROBECK: Would you hazard a guess,
based on your experience?

MR. JOHNSON: It would be exactly that, a
guess. | would have to check with someone from our
EODE.

MEMBER ROBECK: How about M. Kaye?

MR. KAYE: | have no know edge of that.

MR. BURDI CK: Yes, | don't think any of us
woul d be in a position to give you statistics on the
numbers of people, where they -- you know, how many
were from out of state.

But in recruiting nationwide, | will tell you
that in other recruitments that are done, there is
very often an interest in comng to California from
ot her st ates.

And we do do nationw de recruitnment of
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police chiefs and other people. And so these are
recruits, obviously. And | can tell you in those
particul ar cases, we get a very high portion of people
who are interested in comng to California. W've had
positions in sonme cases where over half of the people
do conme from ot her states.

CHAIR PORINI: Al right. O her questions?

MEMBER STEI NMVEI ER: A comment .

CHAIR PORINI: A comment ?

MEMBER STEI NVEI ER: Unfortunately, it
doesn't change the fact that the burden of paying for
this really falls upon the recruit, even though
practically that's difficult to do because of the
situation you've just described. To ne, it sounds
i ke sonething the Legislature needs to take up if
there really is a shortage of police officers and
training is a problem Unfortunately, the Conm ssion
doesn't have the ability to do that. W have to | ook
at the current law we're tal king about.

CHAI R PORI NI : M. Kaye?

MR. KAYE: Thank you.

I"d like to address Ms. Steinneier because |
think in away it's a valid point. But a fallback
position, if you will, of ours is what Comm ssion
staff have given you the possibility of, and that is,
to provide the trainer's tine. |In other words, the
time that it takes for us to present this training to
recruits. And that, of course, is a tiny fraction of
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the costs of paying that. And this would be sort of a
-- howcan I put it --

MEMBER STEI NMEI ER: A down paynent ?

MR. KAYE: This would be a shallow victory
for local government; but, nevertheless, a tiny
foothold into addressing the problemthat we face.

MEMBER STEI NMEI ER: | have sonme synpathy for
that. But, unfortunately, the Comm ssion's abilities
are very narromy focused. So | will reluctantly vote
for the staff's position. |'msorry.

CHAIR PORINI: Al right, we go on with our
next w tness.

MR. FOREMAN: Madam Chair, Conm ssion
Menbers, Jim Foreman, Departnment of Finance.

As we indicated in our analysis of the
| egislation at the time that it was enrolled, we do
believe that the |egislation does not create a |ocal
mandate. We would agree with the Comm ssion staff and
recommend that the Comm ssion deny this claim

We believe, as M. Kaye indicated, that there
are some local entities who have chosen to provide
this training for their applicants, and we certainly
understand their feeling that there is a need to do
that in order to neet their needs. However, we still
believe that that's a discretionary activity on the
part of these local entities, and that this particular
pi ece of legislation only required -- presents a
requi rement for the officer. And so we would
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recomend that the claimbe denied.

CHAIR PORINI: Any questions?

MR. BURDICK: Can | respond to the
Departnment of Fi nance?

CHAI R PORI NI : M. Burdick?

MR. BURDI CK: Very quickly, essentially what
I want to clarify is, the Department of Finance is
indicating that it is at the discretion of the H ghway
Patrol and the Departnment of Corrections, that they
could recruit enough recruits to staff the State of
California | arge agenci es because they have chosen to
do so. And so essentially saying that Los Angel es
County and Los Angel es Police Departnent and ot her
very, very |large agencies, which have found that they
have no alternative but to do this, they're not doing
it at their own option; they're doing it because it is
the only possible alternative. And | would argue that
if you ask the Hi ghway Patrol and the Departnent of
Corrections, they would claimthey have no
al ternative.

But | believe that M. Foreman is indicating
that apparently since | ocals have chosen that,
apparently the state has also issued its discretion to
do this and pay for it out of state taxpayer dollars
because they could have ot herw se gotten people and
had themtrained in community coll eges.

CHAIR PORINI: Al right, M. Foreman, did
you wi sh to comment ?
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MR. FOREMAN: | do.

I would like to clarify that we are saying
that the Hi ghway Patrol and the Departnment of
Corrections are opting to do it and they are opting to
pay for it. And we are suggesting that those | ocal
entities that have opted to provide this training
shoul d also pay for it.

CHAIR PORINI: Al right. M. Robeck?

MEMBER ROBECK: | have a question for M.
Kaye.

In the suppl emental subm ssion that you
made, you included a list of the -- by year -- of the

graduating recruits.

MR. KAYE: Yes, sir.

MEMBER ROBECK: You had no recruits graduate
in 1993; is that correct?

MR. KAYE: | guess, that's what the |ist
says.

MEMBER ROBECK: Okay. Did you hire any
police officers in 1993?

MR. KAYE: Unfortunately, |I'm not an
enpl oyee of the L.A. County Sheriff's Departnment, and
| really have --

MEMBER ROBECK: | know, but you submtted
this information; right?

MR. KAYE: No, this information was
subm tted by Lieutenant Randy O son, and |I think it
was submtted by a Gregory Adans; and | nerely passed
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it al ong.

MEMBER ROBECK: The fax cover is addressed
to you.

MR. KAYE: Yes, | passed it al ong.

And also I included in the subm ssion to the
Comm ssi on, which included this, a declaration,
indicating that certain things were to nmy informtion
or belief. So it's nmy information or belief that this
list is correct.

MEMBER ROBECK: Okay. So you don't know
what happened in 1993, when there were no graduates?

MR. KAYE: That is a correct statenent.

MEMBER ROBECK: Nor in 1992, when there were
55 graduat es?

MR. KAYE: That's a correct statenent.

CHAIR PORINI: Al right, any other
gquestions or comrents?

Al right, do | have a notion?

MEMBER ROBECK: | nove the staff
reconmendati on.

MEMBER SHERWOOD: |'Il| second that.

CHAIR PORINI: W have a notion and a second
for staff's reconmendati on.

Is there any discussion?

Hearing none, may | have roll call?

MS. HIGASHI : M. Lazar?

MEMBER LAZAR: Aye.

MS. HI GASHI : M . Robeck?
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MEMBER ROBECK: Aye.

M5. HI GASHI: M. Sherwood?

MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Aye.

MS. HI GASHI: Ms. Porini?

CHAIR PORINI: Aye.

Thank you.

MS. HIGASHI: This brings us to Item 4, the
hearing on the Health Benefits for Survivors of Peace
O ficers and Firefighters.

M. Avalos will present this item

MR. AVALOS: Good nmorning. This test claim
deals with the providing of survivor health benefits
for enployees of local entities. The test claim
| egislation is the result of a conprom se.

Originally, survivor health benefits were to be
provided for all |ocal enployees. As a conprom se,
the test claimlegislation extended survivor health
benefits only to peace officers and firefighters
killed in the line of duty, but also granted |ocal and
police the right to collectively bargain for survivor
heal th benefits.

There are two i ssues before the Conmm ssion:

First is whether the requirenment to provide survivor
health benefits constitutes a new program or higher
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| evel of service; and second is whether the
requirenment to collectively bargain survivor health
benefits constitutes a reinbursabl e estate-nmndat ed
progr am

To the first issue, the Departnent of
Fi nance asserts that the requirenent that provides
survivor health benefits does not result in a new
program or higher |evel of service, since the test
claimlegislation is a | aw of general application,
whi ch applies to both private and public enployers
al i ke.

Staff finds that the requirenment to provide
survivor health benefits does not apply to both public
and private enployers, since the test claim
legislation is limted to providing survivor health
benefits to peace officers and firefighters killed in
t he performance of their duties and, therefore, cannot
be considered a | aw of general application.

To the second issue, the Departnent of
Fi nance asserts that the requirement to collectively
bargain for survivor health benefits does not
constitute a reinbursabl e state-mndated program
because the test claimlegislation is a | aw of general
application that nmerely elimnates the collective
bar gai ni ng exenption, returning the collective
bar gai ni ng process to the status quo.

The Departnment further maintains that the
option to bargain does not constitute a reinmbursable
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stat e mandated program because the collective
bar gai ni ng agreenment can only be adopted at the
di scretion of the clainmnt.

Staff finds that the elimnation of the
col | ective bargaining exenption does not create a | aw
of general application since the requirenment to
collectively bargain for survivor health benefits is
only inmposed upon | ocal governnents.

Staff finds that |ocal governnents are
required to collectively bargain with representatives
of enpl oyee organi zations regarding survivor health
benefits, if raised by the parties during
negoti ations. However, staff finds that reinmbursenent
is limted to the collective bargai ning agreenent
process, does not include reinbursenment for benefits
t he | ocal governnent enployer agrees to provide.

Accordingly, staff finds that the test claim
| egi slation constitutes a reinbursabl e state-mandated
program and recommends that the Comm ssion approve the
heal th benefits for survivors of peace officers and
firefighters test claimfor the followi ng activities:

Provi di ng survivor health benefits for the spouses
and children of peace officers and firefighters who
are killed in the line of duty protecting the public;
and collectively bargaining with representati ves and
enpl oyee organi zations in providing survivor health
benefits.

WIIl the parties and representatives please
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state their names for the record?

MR. HENDRI CKSON: Ji m Hendrickson, City of
Pal os Verdes Est at es.

MS. STONE: Pam Stone on behalf of the City
of Pal os Verdes Estates.

MR. BURDI CK: Allan Burdick on behalf of the
City of Palos Verdes Estates and the California State
Associ ati on of Counti es.

MR. POGUE: Deputy Attorney General Ken
Pogue on behalf of the Departnent of Finance.

MR. HI GHBERG. John Hi ghberg, Departnent of
Fi nance.

CHAIR PORINI: Al right, Ms. Stone, would
you |like to begin?

MS5. STONE: Yes, please.

Thank you very nuch, Madam Chair, Menbers of
t he Conm ssi on.

This particular legislation is applicable
only to | ocal governnment. It requires |oca
government to pay for the total cost of health
benefits to surviving spouses and dependent children
of peace officers and firefighters that are killed in
the line of duty. Unlike other benefits that are
available, this is required to be paid 100 percent by
the enpl oyer, and the benefits to the surviving spouse
continue even if that surviving spouse should remarry,
al though it does not pass to any subsequent spouse of
t he surviving spouse or to any subsequent children.
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This is a requirenent that is inapplicable to private
enpl oyers or to public enployees for individuals who
are not safety nenbers

Additionally, the issue of collective
bargai ning, there is sone reference by the Departnent
of Finance to the fact that |ocal governnental

entities have the choice as to whether to collectively

bargain. It is respectfully submtted that should a
bargai ning unit raise the issue, one nust, in fact,
bargain with the representative unit. It does not

necessarily mean, however, we agree with staff that
the costs thereof are reinbursable because that's
clearly within the choice of the enploying agency to
pay for those benefits. However, once an enpl oyee
unit desires to bargain on a particular issue,
unfortunately, you are required to bargain in good
faith, at least to inpasse with the unit.

And with that, I'll turn it over to
M. Hendrickson, who is the city manager of the City
of Pal os Verdes Estates.

MR. HENDRI CKSON: Good norni ng, Madam Chair
and Menmbers of the Conm ssion.

As Pam has stated, my name is Jim
Hendrickson. 1I'mthe City Manager with the City of
Pal os Verdes Est at es.

|"ve served as City Manager for 11 years
with this city, and |I've been in |ocal managenent for
about 28 years in the state of California.
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It's a pleasure to be here and to present
our claim

For your background information, this claim
basically emanates fromthe shooting death of two
police officers, a sergeant and a captain, at a team
bui | ding sem nar that we held at the Holiday Inn in
the City of Torrance on Valentine's Day 1994. | was
present when those deaths occurred.

The initial |egislation that was passed in
1996 did not address our issue because it was
pr ospecti ve.

In 1997, the State Legislature nmade these
benefits retroactive to all surviving spouses of
police officers.

In our case, we had two wi dows who were
offered this benefit imediately after it was nandat ed
by the state. One chose not to take it; the other
chose to accept the benefit.

Qur cal cul ati ons show that over the
actuarial life of this particular individual, it wll
cost our jurisdiction 130,000 dollars. And that's not
an inconsiderable sumfor a small agency.

We've carefully reviewed the staff
attorney's report, and we concur in it totally. And
we woul d encourage you to adopt the report, as
present ed.

And |1'd be happy to answer any questions that you
m ght have of ne.
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CHAIR PORINI: Al right, questions from
menmber s?

MEMBER HALSEY: Yes.

CHAI R PORI NI : Ms. Hal sey?

MEMBER HALSEY: W th regard to collective
bargaining, if the Comm ssion were to find that there
is a state mandate, what woul d be rei nbursabl e?

M5. STONE: Wth regard to collective
bar gai ni ng, that would be simlar to just that
negoti ation portion that the Comm ssion has previously
approved, for exanple, with school district collective
bargaining. It would be the actual cost of the
negotiation for that one particular issue. It would
not cover the rest of the issues that are being
coll ectively bargained. It would be just the anount
of time devoted by city staff, in this particul ar
i nstance, as well as any enpl oyee representati ve who
was actually on duty during the period of time of the
bar gai ni ng; plus whatever printed materials there
woul d be, the cost of actual supplies.

It's just for negotiation of this one
particul ar issue, not for the costs of any benefits
that m ght be provided voluntarily by the enpl oying
agency as a result of any agreenents reached between
t he enpl oyi ng agency and the bargaining unit.

CHAIR PORINI: Al right, any other
gquestions?

M. Burdick?
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MR. BURDICK: Yes, I'mjust here to urge the
support of the staff recommendation. And I woul d
doubt seriously if you're going to see any collective
bar gai ni ng costs clainmed by | ocal agencies on this
particul ar mandate.

CHAIR PORINI: Al right.

Depart nent of Finance?

MR. POGUE: Yes, Ken Pogue, Attorney
General's office. Just briefly; the Departnment of
Fi nance has nothing further on the issue of the actual
ext ensi on of benefits.

Briefly, on the issue of the collective
bar gai ni ng process, the staff analysis pointed out
that, traditionally, the collective bargaining process
has i ncluded the requirenment that | ocal agencies
bargain in good faith for different types of benefits.

Prior to 1984 -- and | guess that would be 1969, when
the Meyers-M1lias-Brown Act first canme into effect,
and between 1984 there was no bar to collective
bar gai ni ng for survivor benefits. Only in 1984 did
this requirenment, or this bar cone into effect.

And now it is the Departnment of Finance's
position that we're nmerely going back to the original
intent of the Meyers-MIlias-Brown Act, and not hing
further.

Further, the Departnment of Finance agrees
that the staff analysis is correct, in that even if

coll ective bargaining costs are rei nbursable, that the
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costs associated with the actual providing of the
benefits are not reinbursable because that is up to
the county or the |local agency involved in the

negoti ation process as to whether or not they want to
gi ve those benefits. And we would urge that portion
of the analysis be approved.

CHAIR PORINI: Ckay. Any further questions
or comrents from nmenbers?

MEMBER HALSEY: Yes.

CHAI R PORI NI : Ms. Hal sey?

MEMBER HALSEY: |I'm wondering if staff could
just help to explain a little bit nore about the
coll ective bargaining and the prior |aw versus the
test claim

CHAIR PORINI: Sean?

MR. AVALOS: When the Comm ssion staff would
| ook at the test claim we |ook at the law i medi ately
precedi ng the enacting statute. And in this statute
in this case, they were exenpt fromcollective
bargaining. Prior to the statute, the exenption for
coll ective bargaining was lifted and, therefore, they
are required to collectively bargain. Therefore, we
concluded it was a new program or higher |evel of
service.

CHAIR PORINI: Ckay. Finance, do you want
to make a conment on that?

MR. HI GHBERG. We concur with the earlier
comments of -- John Hi ghberg, Departnment of Finance.
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We concur with the earlier coments by the
Departnment of Justice. And we'll reiterate that prior
to 1984, |ocal governments could bargain for this
benefit. This prohibition was in effect for a certain
number of years; and, in effect, what this [aw does is
returns us to where we were prior to 1984.

CHAIR PORINI: Ckay. Ms. Stone?

MS. STONE: Yes, thank you very nmuch, Madam
Chai r man.

We do disagree with the issue of collective
bargaining. Prior to -- with the initial enactnent of
the Meyers-Mlias-Brown Act, there was authority to
bargain collectively between enpl oyers and their
enpl oyees, which previously had not existed. The
problemw th the analysis of the Departnent of
Finance, is there were restrictions on what benefits
coul d be provided under PERS. And this particular
col | ective bargai ning exenption refers back to PERS.

It was only at such tinme as PERS was al so
amended to provide for these types of benefits, that
t he exenption under -- that had been enacted in 1984
was |ifted. So even though there was authority to
bargain, so to speak, prior to 1984, the ability to
provide this benefit was not specifically provided in
statute; and, therefore, there was no authority to
provi de that benefit.

So we do agree that, you know, prior to 1984
you coul d bargain for benefits; but we di sagree that
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this was not a benefit that was authorized to be given
by law at that juncture.

That's in summary.

CHAIR PORINI: Al right. M. Highberg?

MR. HI GHBERG  The Departnent of Finance
actually agrees with that observation. However, it's
inportant to note that not all retirement benefits
exist in statute at the time that they' re bargained.
It is possible and sone |ocal governnments do actually
bargain for benefits before there is a specific
statute available to provide that benefit.

CHAI R PORI NI : M. Burdick?

MR. BURDI CK: We woul d concur with the
Departnment of Finance's analysis. But if you bargain
for something at your own option, you could also then
bargain it away. And so now this is a state nmandate,
a state | aw, we have no option. And since we do have
some new nenbers, you know, the key thing is, if
you're doi ng sonething at your option and it's
mandat ed, you're entitled to reinmbursenment. You're
not precluded just because sonebody el se hadn't
bargained it and they now require it. Everybody is
now required to do this, and so it is mandated, and so
everybody is entitled to it.

| would also like to point out, as it
relates to the PERS i ssue on the county side, nost of
the large counties are 1937 Act counties who do not
participate in PERS, and the vast majority of county
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gover nnment enpl oyees, probably at |east 80 percent of
the county peace officers and firefighters affected by
this, are covered under the '37 Act and are not
covered by PERS.

CHAI R PORI NI :  Ckay, questions or conmments
from menbers?

MEMBER HALSEY: | have a question

Are you --

CHAI R PORI NI : Ms. Hal sey?

MEMBER HALSEY: |'m sorry.

So are you linking the -- if the all eged
mandate for health benefits to collective bargaining,
you're saying if there's one -- if there's a mandate
for one, there's a mandate for both?

CHAI R PORI NI : M. Burdick?

MR. BURDICK: |I'msinply saying that we have
al ways had the alternative to bargain issues since
1969 at you option. You could give them you could
take them away if the parties agreed in their
menor andum of under st andi ng.

Essentially also a | ocal governnment has the
right to unilaterally adopt their policy at that
point. So if they had -- at sone tinme, as sone agency
had -- | don't believe any of the 58 counties and four
hundred ei ghty or ninety-sone cities had ever had this
particul ar benefit in place. There may have been but
I don't know of any that did. They could have ended
that process and di scontinued doi ng that.
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And so the point, though, that | was
pointing out is, if a local agency is doing sonething
at their option, they happen to be doing sonething
before you found it to be a mandate, nost of the
agenci es were, that does not preclude those agencies
that were doing it at their own option from being
rei mbursed.

Thi s Comm ssion has found that because that
| ocal agency could have stopped doing that, if the
city council had told themthey wanted themto stop,
they could do that. But when you change the state |aw

and mandate them everybody has to continue to do it.

So that's why what |'m saying, it really
doesn't make any difference if you negotiated this
earlier or not. Everybody now has no option but to
continue to provide that benefit. And we don't
penal i ze those who may have sonehow in the past had
t he option of discontinuing that benefit, which has
now beconme mandat ed.

CHAIR PORINI: Staff, did you have a
conment ?

M5. HHGASHI: | was just going to add that
M. Burdick is referring to the provisions in
Governnment Code 17565, which do provide as he has
descri bed.

CHAIR PORINI: Al right.

MEMBER SHERWOOD: Can | interject?
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CHAIR PORINI: Yes, M. Sherwood?

MEMBER SHERWOOD: | would like to nove
approval of staff's recommendati on.

MEMBER LAZAR: 1'l| second.

CHAIR PORINI: Al right. W have a notion
and a second.

s there further discussion?

Al right, roll call, please.

MS. HI GASHI : M . Robeck?

MEMBER ROBECK: Aye.

M5. H GASHI: M. Sherwood?

MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Aye.

MS. HIGASHI: M. Lazar?

MEMBER LAZAR: Aye.

MS. HI GASHI: Ms. Porini?

CHAI R PORI NI : No.

MS. STONE: Thank you very nuch.

CHAI R PORI NI :  Thank you.

We're going to break just for a mnute here.
We have a technician working on the m crophones.

(Di scussion off record from10:53 a.m to 10:57

a.m)

CHAIR PORINI: Al right. The m crophones
are working so we'll go ahead and resune.
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MS5. H GASHI: We've now reached Items 5 and
6. Itemb5 is Budget Process Financial Statenments and
County Oversight. This item as well as the follow ng
item 6, County Office Budget Process and Fi nanci al
Statenments, will be presented by Pat Hart.

MS. HART- JORGENSEN: Good norning. This
test claimarises fromenactnments or amendnents of 32
budget -rel at ed Educati on Code secti ons, Governnent
Code section 3540.2, California Code of Regul ations
Title 5, sections 15440 through 15446, as well as 17
California Departnment of Education managenent advi sory
| etters published between the period of 1986 through
1996.

The cl ai mant al | eges rei nbursabl e
stat e-mandated costs for the activities performed by
school districts and county offices of education for
periodically preparing and submtting various budget
and financial reports to the state and for the County
Office of Education to ensure the reporting conpliance
of school districts in their jurisdiction.

The test clai mnmkes changes to budget and
financial statenents. However, nmany of the statutes
under the test claimlegislation either recodified or
reenacted provisions in existence i mediately prior to
the enactnment of the test claimlegislation. In
additi on, several of the named statutes were already
deni ed under two previous test clains, CSM 4356,
California School Accounting Requirenments; and CSM
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4389, Budgeting Criteria and Standards.

The analysis for the remaining statutes is
whet her or not the individual clainmd provisions are
rei mbursabl e state mandates. The analysis generally
hi nges on whether the clains section inposes a new
activity that was not required under prior law. Staff
finds that the basic requirenments for schools to
engage in budgetary activities were contained in prior
| aw. However, staff finds that sonme of the activities
as set forth in pages TC-3 through TC-4 of the staff
anal ysis are new and i npose costs nmandated by the
state, thus constituting a reinbursable state nandate.

Staff recommends the Conm ssion adopt the
staff's recomendations as set forth on pages TC- 25
t hrough TC- 27.

WIIl the parties please state your nanme for
the record?

MR. PETERSEN: Keith Petersen, representing
Al ameda County Office of Educati on.

MS. LOPEZ: Good norning. Leslie Lopez,
Attorney General's office on behalf of the Departnment
of Finance.

MR. TROY: Dan Troy with the Departnment of
Fi nance.

CHAIR PORINI: Al right, M. Petersen,
woul d you |ike to begin?

MR. PETERSEN: Certainly.

As you can see from your binders, a |ot of
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-- a lot has been witten on the test claim and
responses. We're at a point now where | disagree in
Six or seven significant areas with the staff

anal ysi s.

Al'l but one of those areas have been deci ded
in staff's favor before, so | don't think we need to
bel abor the process today and go over that again.

The last item pertains to the matter of the
staff advisories, the financial managenent advisories
fromthe Departnment of Education to the county office
and the school districts.

In this staff analysis, staff has made a
bl anket finding that these financial managenent
advi sories are not executive orders. |If they are
found to be executive orders, they're reinbursable.

This finding contradicts staff's position on
every other test claimwhere this matter has arisen
In previous test clainms, staff has taken each fiscal
managenent advi sory one by one and determ ned whet her
their contents contained duties inposed by the state
as executive orders.

So in order to prevent this finding from
being on the record, 1'd like to present it to your
regul ati ons 1188.3, make oral application, that for
these two test clains the managenent advisory be
wi t hdrawn wi t hout prejudice.

CHAIR PORINI: Al right, coments from
staff?
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MS. HART- JORGENSEN: Staff did address these
advi sories, and that is found in the analysis on pages
TC- 24 through TC- 25.

Going through it, first of all, staff noted
that Educati on Code 33308.5 provides, in pertinent
part, "Program guidelines issued by the State
Department of Education shall be designed to serve as
a nodel or exanple, and shall not be prescriptive.
Program gui deli nes i ssued by the departnent shall
include witten notification that the guidelines are
nerely exenplary, and that conpliance with the
gui delines is not mandatory."

Staff agrees with M. Petersen that there are
situations where even though this |anguage may appear,
t hat sonmet hing nmay end up being a mandate.

However, | ooking at the executive orders, of
the 13 that are still remaining, seven of them contain
the caveat that it shall not be -- are exenplary only
when conpliance with themis mandatory. But staff
al so notes that the majority of these advisories
merely summarize -- excuse nme, the |legislation they
have enacted the prior year and quoted al nost verbatim
what the |egislation was.

So | want to address the point that, yes,
staff did analyze it. They also included that with
all the materials here. And so staff thinks they were
anal yzed. Staff has no problems with the fact that

t hey would be withdrawn and separated fromthis claim
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But can we do it at this tinme, since the hearing has
started?

CHAI R PORI NI : Paul a?

MS. HI GASHI: Regul ation section 1188. 3,
which M. Petersen cited, states that, "A claimnmay be
withdrawn by witten application anytinme before a
decision is issued or by oral application at the tine
of hearing. |If such application is mde, the
Comm ssion may issue a decision dismssing the claim™

So regarding those parts which M. Petersen
descri bed, and | would need some clarification if he
was describing the executive orders, neaning the CDE -

MR. PETERSEN: The managenent advi sori es,
right.

MS. HIGASHI: -- advisories.

O if he also included the regul ati ons?

MR. PETERSEN: No, the regul ations are
anot her i ssue.

MS. HI GASHI: Ckay.

So he did state that he wi shed to w thdraw
t he CDE managenent advisories fromthe claim

CHAIR PORINI: Al right, and so from ny
under st andi ng, since this is newto ne and I suspect
several of our other nenbers, that then nmeans that the
Comm ssion would dismss this part of the clainf

MS5. HI GASHI: That's correct.

So what we would do is, if the Comm ssion
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were to approve this analysis today, it would approve
it with those sections relating to the nmanagenent
advisories -- they would just be stricken fromthe
final Statenment of Decision. There would be a
separate Statenment of Decision, dism ssing the other
sections -- those sections that he's w thdrawn.

CHAI R PORI NI : Ms. Lopez?

MS. LOPEZ: Thank you. [If | could just
speak to that.

It's Finance's position that the Conmm ssion
shoul d just go ahead and hear this entire test claim
The matter has been thoroughly briefed. The clai mant
stands in the position of like a plaintiff in a
lawsuit. It's their burden to go ahead and show why
the bulletins constitute a state mandate. The matter
has been briefed and it is ready for a decision. W
think the staff has thoroughly analyzed the matter,
too. So we would urge the Conm ssion to just make a
decision on the entire test claim

CHAIR PORINI: Al right, questions from

menber s?

Yes, M. Robeck?

MEMBER ROBECK: 1'd like to kind of run
through this -- rescroll through the --

CHAIR PORI NI : Pl ease do.

MEMBER ROBECK: -- the regulations, the
Conm ssi on regul ati ons.

He does have the right to withdraw all or a
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portion of any test mandate claim --
MS. HI GASHI :  Yes.
MEMBER ROBECK: -- that has been submtted -

MS. HI GASHI: He has done that.

MEMBER ROBECK: -- prior to a final --

M5. HHGASHI: Prior to a final decision.

MEMBER ROBECK: Okay.

M5. H GASHI: And he has done this before,
and it was a claimthat -- it was one that |
present ed.

MR. PETERSEN: Law enforcenent agency
notifications.

M5. HHGASHI: It was one | had presented,
so l'"'mfamliar with having done this before with
M. Petersen.

CHAIR PORINI: Can you give ne a little nore
information in that particular case? Wen we
dism ssed it, then that neant that it could not cone
back before us again?

MS. HIGASHI: No, he had -- by w thdraw ng
it, it was dism ssed. So in ternms of the
rei mbursement period, based on the filing date, that
woul d be gone. But if a new claimnt wanted to file
on the same managenent advisories, in the future, they
could, at which point in time the Comm ssion could
consi der them agai n.

CHAIR PORINI: Al right, we have a request
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by M. Petersen.

Ms. Steinneier?

MEMBER STEI NMEI ER: Just a procedur al
gquestion. It doesn't require any action on our part
to recognize a dism ssal of those particular el enents
of this clainf

M5. HI GASHI : Well, what we would do is, we
woul d prepare a separate Statenment of Decision --

MEMBER STEI NMVEI ER: Okay, after?

M5. HHGASHI: -- dismissing it -- yes.

And it would come forward to you, detailing
t hat these have been part of this test claimand that
t hey' re now bei ng di sm ssed.

CHAIR PORINI: Al right, M. Robeck?

MEMBER ROBECK: Why woul dn't we be making a
notion to sever?

MS5. HI GASHI: That could be done, too, if
you had acted first. But since he withdrew --

MEMBER HALSEY: Could you read us that one
nore tinme?

M5. HIGASHI: Certainly. It's 1188. 3.

"A claimmy be withdrawn by witten
application anytime before a decision is issued or by
oral application at the tinme of hearing. |If such
application is made, the Comm ssion may issue a
deci sion dism ssing the claim"”

MEMBER HALSEY: So it's not as a right.
It's at the discretion of the Conm ssion?
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MR. TROY: (Nodding head affirmatively.)
MS. HI GASHI: (Noddi ng head affirmatively.)
CHAIR PORINI: Ckay. Any other conments?

You've thrown us for a | oop, M. Petersen

MEMBER STEINVEI ER: Well, I'"monly concerned
about the procedure. | nean, | agree if he wants to
wi t hdraw part of it, | don't have a problemw th that.

I nmean, that's his decision, and he's obviously nade
it.

| just want to nake sure that we're doing it properly,
so that in the final analysis, those are renoved. And
| don't care if we need to take action now. That's
why | asked.

If we don't and we just accept it because
he's -- you know, he's fulfilled our rules, then
that's fine, too.

MEMBER SHERWOOD: One t hing.

CHAIR PORINI: M. Sherwood?

MEMBER SHERWOOD: Keith, | guess would you,
once again, explain why you feel you need to do this?

Because, to me, once --

MR. PETERSEN: It's extraordinary.

MEMBER SHERWOOD: -- this decision is issued
t oday, once we nake a decision, | don't think that
affects any prior decisions or any decision going
forward, quite frankly, if you conme before us with
other items of this nature. So if | could hear your
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t hi nki ng on that again.

MR. PETERSEN: | agree with you, as a matter
of statute, there's no precedent fromone decision to
the other. | think as a matter of practice, there's
t he wei ght of consistency which we use throughout --
|'"ve been doing this for 11 years, and |I've seen sone
conditions for finding mandates, approval of mandates
based on past practices. So |'mvery concerned about
what goes on the record.

|'"'m asking for this to be renmoved because |
don't want these findings on the record. They're
contrary to the way the Comm ssion staff has
approached this issued before. | think it's bad | aw.

And i nasnmuch as staff is recomending that none of it
is reinmbursable, I don't know that |I'm | osing
anything, as far as content.

| just don't want the bad | aw on your books
-- and which was the same reason we did it for the | aw
enf orcenent agency about seven years ago. | believe
you were there. W got caught up in sonme tangenti al
i ssues, and the client and | decided that that
particul ar subdivision wasn't critical, and we
withdrew it, and that elim nated several hours of
di scussi on.

MEMBER SHERWOOD: | think you're correct in
t hat .

CHAIR PORINI: Al right, so do we need a

nmotion to accept M. Peterson's request?
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M5. HHGASHI: | don't believe so. | believe
that if the staff reconmmendation is adopted, it would
be m nus -- you know, with those sections severed that
address those particular provisions. And we would --
if the Comm ssion wi shes to have a Statenent of
Deci si on placed on the next agenda, we would do it for
the dismssal, in order to nmenorialize it.

CHAIR PORI NI:  You know, |'m confused
because when you reread the regulation, it kind of --
it was made so that, in ny mnd, it would nmean that we
woul d have to take a specific action. |Is that --

Pat ?

MS. HI GASHI: But that's on the deci sion.

MEMBER ROBECK: | nove that the items in
question be severed fromthe test claimrequest and be
di sm ssed.

MEMBER STEI NVEI ER: | second it.

CHAIR PORINI: Al right, we have a notion
and a second.

May | have -- is there further discussion?

May | have roll call?

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: No.

MS. HIGASHI : M. Lazar?

MEMBER LAZAR: Aye.

MS. HI GASHI : M . Robeck?

MEMBER ROBECK: Aye.

MS. HIGASHI: M. Sherwood?
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MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HI GASHI: Ms. Porini?

CHAIR PORINI: Aye.

Thank you.

Al right, M. Petersen, any --

MR. PETERSEN: As far as all the other
i ssues, I'"mgoing to stand on ny witings.

CHAIR PORINI: Al right.

Ms. Lopez?

MS. LOPEZ: | believe Finance would just
reiterate its prior briefings and submt the matter.

CHAIR PORI NI : Ckay. Questions or comrents
from menbers?

Ms. Steinneier?

MEMBER STEINMEI ER: This is an incredibly
conpl ex analysis, and I want to thank the staff for

pai nst aki ngly going through all the itens in question.

Even though | have sone famliarity with these, | was
still taken aback by the conplexity of it.
And | think, generally -- except for, of
course, M. Petersen wouldn't totally agree -- but

generally | think the analysis is correct. And I
intend, for one, to vote for it.

CHAIR PORINI: Al right, any other comrents
from menmbers? Questions?

Do | have a notion?
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MEMBER LAZAR: 1'll nmove to accept the staff

reconmendati on.

item and i

CHAIR PORINI: Al right, we have a notion.
MEMBER LAZAR: Yes, as anended.

CHAIR PORINI: Al right, we have a notion.
MEMBER STEI NMEI ER: "1l second.

CHAIR PORINI: We have a second.

s there further discussion?

Al right, roll call

MS. HIGASHI: M. Lazar?

MEMBER LAZAR: Aye.

MS. HI GASHI : M . Robeck?

MEMBER ROBECK: Aye.

M5. H GASHI: M. Sherwood?

MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: No.

MS. HI GASHI: Ms. Porini?

CHAI R PORI NI : No.

MS. H GASHI: Mbtion carries.

CHAIR PORINI: That takes us to our next
t's in our next book.

MEMBER STEI NMVEI ER: And our next book.
CHAIR PORINI: Let's, just a monent, change

bi nders here.

MS. HI GASHI : Item 6.
74



© 00 ~N oo o B~ W N

I S N N B . N T S T N T S T N T S e S S e S S
© N o B W N P O © 0o N o o~ W N Pk O

MS. HART-JORGENSEN: This test claimis
al rost identical to the previous test claim except it
applies to activities performed by county offices of
educati on associated with the preparation and
subm ssion of various budget and financial reports to
the state.

Staff recomrends that the Conmm ssion adopt
the staff's recomendation as set forth in pages 21
t hrough 22 of the staff analysis. This analysis also
refers to the sanme managenent advi sori es.

So will the parties please state your nane
for the record?

MR. PETERSEN: Keith Petersen, representing
Al ameda County Office of Educati on.

MS. LOPEZ: Leslie Lopez, Attorney General's
of fice on behalf of the Departnent of Finance.

MR. TROY: Dan Troy, Departnent of Finance.

CHAIR PORINI: Al right, M. Petersen?

MR. PETERSEN: | have the sane requests
regarding this test claimas | did for the Item5 test
claim That's for the finding on the -- to wthdraw
the managenent advisories of the State Departnent of
Educati on.

CHAIR PORINI: Al right. So now I think we
under stand the notion.

Are there any questions or comrents from
menmber s?

M . Robeck?
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VMEMBER ROBECK: | nobve to sever the

managenent advi sory test claimrequest fromthe other

test claimrequest that has been submtted.

CHAIR PORINI: Al right.

MEMBER STEI NMEI ER: | second that again.

CHAIR PORINI: W have a notion and a

second.

Is there any further discussion?

May | have roll call?

MS. HI GASHI : M . Robeck?
MEMBER ROBECK: Aye.

M5. HIGASHI: M. Sherwood?
MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?
MEMBER STEI NMEI ER: Aye.

MS. HI GASHI: Ms. Hal sey?
MEMBER HALSEY: No.

MS. HIGASHI: M. Lazar?
MEMBER LAZAR: Aye.

MS. HI GASHI: Ms. Porini?
CHAIR PORINI: Aye.

Al right. Wuld you |like to add anything?

MR. PETERSEN: As to all of the issues, |'lI

stand on ny witten applications.
CHAIR PORINI: Al right, M.
MS. LOPEZ: Very brief.

Lopez?

In addition to just reiterating Finance's

prior comrents, there's two specific itenms -- it's on
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pages 17 and 18 of the final staff report -- staff
anal ysis, excuse nme. On page 18, there's five bullet
points. And Finance disagrees with the second and
fourth bullet point. Those deal with encunbering
contracts and other obligations and reporting the
payabl es and receivables. Those activities are just
standard duties that have al ways existed within
general accounting practices. And Finance has
confirmed that with M. Jeff Brownfield of the
Controller's office, who concurs with that concl usion,
so we woul d request that those two itens be deni ed.

CHAIR PORINI: Al right. Coments?
Questions?

MEMBER STEI NVEI ER: l'd like staff to
comrent on it.

CHAI R PORI NI :  Yes.

MS. HART- JORGENSEN: This has to do with
when there's a determi nation that the county office of
education is unable to neet its financial obligations.

The requirement is new that under the circunstances,
that they would have to encunber all contracts and

ot her obligations, as well as to prepare appropriate
cash flow anal yses. So the staff recomendati on was
that this was sonethi ng above and beyond the regul ar
budgeti ng, when it only happened when there was a
situation where it was deened that they were unable to
neet the financial obligations for the current two
subsequent fiscal years. So it was on that basis,
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that staff recommended that it be found to be a new
activity, since it was sonething above and beyond the
general reporting, as well as all the other activities
included in the bullets on page 18.

CHAIR PORINI: Al right, Finance?

MS. LOPEZ: It's Finance's position that
those activities -- they're just underlying duties
that would have to be carried out, whether or not
there was a negative finding.

CHAIR PORI NI : Ckay, M. Petersen?

MR. PETERSEN. My response to that would be,
their reference to the State Controller's office is
about triple hearsay. And you' ve comented on the
conplexity of this test claimand the work involved by
staff to make those fine distinctions between what was
busi ness as usual and what was new.

And in this case, the staff has made that
di stinction. These things are new actions required
because of the fiscal insolvency of the county office.

Encunbering all contracts is not sonmething you do
every day, is ny understanding. Encunbering al
contracts nmeans you can't make paynents on the
contract wi thout perm ssion, as opposed to making
paynments according to
a purchase order. So it is a higher |evel of
scrutiny.

CHAIR PORINI: Al right. M. Halsey?

MEMBER HALSEY: What about recording
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recei vabl es and payabl es though? 1Isn't that standard
practice?

MR. PETERSEN: Which item would that be?
l'msorry.

MEMBER HALSEY: That's the fourth bullet.

CHAIR PORI NI : Page 18, the bottom of the
page - -

MR. PETERSEN: Ri ght .

CHAIR PORINI: -- the five bullets.

MR. PETERSEN: | think what they're getting
at there is ascertaining that all receivables and
payabl es have been recorded, so you know how i nsol vent
you are.

CHAIR PORI NI: Ckay, | guess |I'm confused.

M . Sherwood?

MEMBER SHERWOOD: It would seem i ke that
woul d be a standard acti on.

MR. PETERSEN: Yes.

MEMBER STEI NMEI ER:  Keith, is it a separate
reporting requirenment, though, above and beyond what
-- | mean, you have to do this activity, but is it
also a reporting requirenent? |Is that what the
recording refers to or is it just the normal course of
busi ness? | guess that's the question.

MR. PETERSEN: This is a shopping list of
things that have to be done, once the county has been
determ ned to be insol vent.

MEMBER STEINMEIER: It triggers a reporting
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requi renment, essentially?

MR. PETERSEN: Yes.

MEMBER STEI NMEI ER: That's what this really
relates to, not the fact that you would do it. You
may already do it, but you have to report all of these
t hings separately as of that nmonent in tinme when
you' re decl ared insolvent; correct? Not having had
t he personal experience --

CHAI R PORI NI : Let's ask Pat.

MEMBER STEI NMEI ER:  Yes, let's ask Pat. I's
t hat what you --

MS. HART-JORGENSEN: It's ny understanding
that this happens when there's a title relief placed
on the district. [It's sonmething above and beyond the
ordinary. They have to account rmuch nore closely than
t hey woul d have or whatever m ght have been the
general accounting provisions. Here, it's sonething
they have to get the reports and they'|ll actually be
nonitored, to make sure that all efforts are being
done to make sure that they can cure the situation and
get back into sol vency.

MEMBER STEINMEIER: So is this a reporting
requirenment, or is it an activity that they already
do? | think that --

MEMBER SHERWOOD: | think that's the point -

MEMBER STEI NMVEI ER: Ri ght .
MEMBER SHERWOOD: -- because they already
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record their receivabl es or payabl es.

MEMBER STEINVEIER:  Well, if they're not,
that's why they're insolvent. That's a good point.

But assum ng that they were doing that, this
is a reporting requirenment?

MS. HART-JORGENSEN: This is a reporting
requi rement, and it's recording other reporting.

MEMBER STEI NMEI ER:  Yes.

MS. HART-JORGENSEN: It's recording of the
reporting, and they actually have the materials there
to submt them

CHAI R PORI NI : M. Troy?

MR. TROY: At the very | east, Finance would
request clarification of the reinbursable costs in
that case, that we're not reinbursing themfor
recordi ng the receivabl es.

MS. HART- JORGENSEN: That would be on the
reporting of the recordation of all receivables; is
that what you're |ooking for?

MR. TROY: Yes, that woul d be everything.

We woul d appreciate that clarification.

MS. HART- JORGENSEN: Okay.

MR. PETERSEN: Actually, if you have a
nmoment, |'m | ooking for the particular code section --

MEMBER STEI NMEI ER: Pl ease.

MR. PETERSEN: -- to see if that's any help
to us.

MS. HART- JORGENSEN: 1630.
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MEMBER ROBECK: 16307

MS. HART-JORGENSEN: It's not the actual
reporting.

M5. HIGASHI: Pat, it's right there.

MS. HART- JORGENSEN: Okay. Did you find the
page?

MR. PETERSEN: Okay. |It's your Bates page,
| think, 156.

MEMBER STEI NVEI ER: Okay.

MR. PETERSEN: | don't know whet her that
applies to all of it or just to the code sections.

| think Menmber Steinneier is correct, this
is aresult of -- and subdivision (a) indicates, "If
any time during the fiscal year the Superintendent of
Public Instruction determ nes the county office may be
unable to neet its financial obligations,” and then
there's a whole |list of things that have to be done
because of that.

MEMBER STEI NMEI ER: I ncl udi ng reporting
requi rements.

MS. HART-JORGENSEN: And | find it here.
It's in 1630(a)(4): "Require the county office to
encunmber all contracts and ot her obligations, to
prepare appropriate cash-flow anal yses, and nonthly or
quarterly budget revisions, and to appropriately
record all receivables and payables.™

So this is a direction for what nust be
done, and --
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MEMBER SHERWOOD: I n the report.

MS. HART-JORGENSEN: In the report, correct.

MEMBER ROBECK: It's a new report.

M5 HART- JORGENSEN:  Ri ght .

MEMBER ROBECK: It's not part of the
standard process --

MS. HART- JORGENSEN: So all of these --

CHAI R PORI NI : Ms. Lopez?

MS. LOPEZ: Well, the statute doesn't read
in ternms of doing these activities and then reporting
to sonebody that you've undertaken these activities.
The statute just says the superintendent shall, if
necessary, tell the county office to appropriately
record their receivables and payables. So it's just a
standard duty that they should have done, but there's
not a separate reporting requirement.

CHAIR PORINI: Al right, Pat?

MS. HART-JORGENSEN: And it was staff's --
think the recommendation that it be changed to
"reported on recordation of all receivables and
payables.” There's sonething that has to be included

in the report, so all of this material is together.

So the activities all |isted are ones that nust be
i ncl uded
in -- they nust be included in the report but they're

al so the activities that nust be done to conpile this
report.
MEMBER SHERWOOD: Okay, SO we can assune the
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accounts receivabl es and payabl es had been recorded,
but now we're attesting in this report that they have
been?

MR. PETERSEN: Kind of |like an audit, |
guess.

MEMBER ROBECK: It's preparing the report
that's submtted to the Superintendent of Public
I nstruction, who then uses that information to nmake a
determ nation as provided in subdivision (b). If
after taking actions identified in subdivision (a),

t he Superintendent of Public Instruction determ nes,
bl ah, bl ah, bl ah.

So it's preparing a report to the
Superintendent of Public Instruction for the basis of
maki ng a determ nation as to the fiscal solvency of
that county.

MEMBER SHERWOOD: But, to ne, that would
i ndi cate, though, that they're going to attest to the
fact that they have appropriately made these accounts
payabl es and receivables. | nmean, | would assune
they've been doing it all along as practice, and now
they're going to certify that they have done this in
this report.

MEMBER STEI NVEI ER: Ri ght .

MEMBER ROBECK: That's part of the report
that's certified to the Superintendent of Public
I nstruction.

CHAIR PORINI: Al right, Ms. Hal sey?
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MEMBER HALSEY: Well, 1'mjust concerned if
t he Comm ssion were to approve this, would that nean
that we're subventing basic bookkeeping that shoul d
al ready be funded?

MS. HART-JORGENSEN: This is sonething that
IS in response -- again, there's a situation where
there was the insolvency of a school district. And
this is what they are being -- the reporting and
tracking that they're required to do.

MEMBER HALSEY: But there's nothing new
about them being required to record payabl es and
recei vables. That's always been required.

MS. HART- JORGENSEN: Right. And that's --
there's no disputing of that. But what is new, is
having to get it together and be under the tighter
reins and included it in the report; and, as M.
Robeck indicated, to certify to that.

CHAI R PORI NI : M . Robeck?

MEMBER ROBECK: Well, the actual statutory
| anguage says, "To appropriately record al
recei vabl es and payables.” And that's probably the
preferred | anguage that we should have in here, go to
staff and appropriately prepare. That would inply a
task of reviewing and call it your receivables; right?

MEMBER HALSEY: But not initially recording.

MEMBER ROBECK: Not initially recording. It
doesn't say "initially recording.” It says,
"Appropriately record.” W need to change the
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| anguage in the bullet to reflect the statute.

MEMBER STEI NMEI ER: Ri ght .

CHAI R PORI NI :  Ckay, other questions or
comments? COkay.

MEMBER STEI NMEI ER: | guess | have one.

CHAIR PORINI:  Yes.

MEMBER STEI NMEI ER:  Pat, we need to revise
this bullet before we approve this. So we're going to
have to have sone actual | anguage.

MS. HART- JORGENSEN: Ri ght .

MEMBER STEINMVEI ER: | don't nean to put you
on the spot.

MS. HART- JORGENSEN: No, | know we are. And
did you want to try and do it now or --

MEMBER STEI NMEI ER: Wel |, at sone point
before a motion is made, | think --

MS. HART- JORGENSEN: Okay, okay.

MEMBER STEI NMEI ER: -- so we know what we're

MS. HART- JORGENSEN: We know t hat inposes a
new program of higher |evel of service, but only for
the followng activities. That would be -- and
probably the sentence should be, at the end: "in
conpliance with the obligations under 1630(a)(4)"?
Does that hel p?

MEMBER STEI NMVEI ER: Actually reference the
| aw?

MS. HART- JORGENSEN: Yes, the |aw,
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1630(a) (4).

MEMBER STEI NMEI ER: And that's the revised
one.

MEMBER ROBECK: And then you would strike
the rest of the bullet points?

MS. HART-JORGENSEN: | think that that would
take care of it because it's all the activities that
are in there. And then it would address it in the P's
and G s, the Paraneters and Cuidelines, which would be
what is specifically reinbursable.

But that was the gist here of the staff's
recommendation that this is something new, it's a
hi gher | evel that they have to answer to report. So
it's not necessarily the counting, it's the proof of
the accounting and probably the proof that they are
i mpl ementi ng changes to make their position better.

MEMBER STEI NMEI ER: M. Petersen, is that
satisfactory to you?

MR. PETERSEN: Ri ght, yes.

One of the problens that we have is, this
test claimapplies to county office fiscal insolvency,
whi ch hasn't happened yet. The other test claim--

MEMBER STEI NMEI ER: Not since this
| egi sl ation.

MR. PETERSEN: The other test claimapplies
to school districts. And it's all part of the AB-1200
effort of 1992. And that's happened at Ri chnond, for
sure. |I'mnot sure, Gakland's in and out, perhaps.
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But there's sonme experience there.

Here, we're specul ating what the format is
going to look like, if it occurs.

MEMBER STEI NMEI ER: So we need to wite it
as broadly as we can, to make sure that it -- or
reference the | aw, which would be --

MR. PETERSEN: Yes, | think that's fine.

MEMBER STEI NMEI ER: So you concur with what
Pat's done?

MR. PETERSEN: Yes.

MEMBER STEI NMVEI ER: Thank you.

CHAIR PORINI: Al right. Questions or
comrents from nenbers?

s there a nmotion?

MEMBER STEI NMEI ER: Yes, nmpve the anmended
staff anal ysis recommendati on.

MEMBER ROBECK: Second.

CHAIR PORINI: W have a notion and a
second.

s there further discussion?

May | have roll call?

MS. HI GASHI : M . Robeck?

MEMBER ROBECK: Aye.

M5. H GASHI: M. Sherwood?

MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?

MEMBER STEI NMEI ER: Aye.

MS. HI GASHI: Ms. Hal sey?
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MEMBER HALSEY: No.

MS. HIGASHI: And M. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: And Ms. Porini?

CHAI R PORI NI : No.

M5. HI GASHI: The notion carries.

MS. HIGASHI: This brings us to our snal
bi nder .

CHAIR PORI NI :  Anot her binder-switch, guys.

Oh, don't we have to do Item Nunmber 15? [|'m
sorry. Don't we have 15, and we have one that was
taken of f consent?

MS. HIGASHI: We have Item 14 --

MEMBER LAZAR: 10 wasn't taken off?

MEMBER STEI NVEI ER: 15 was on consent.

MEMBER ROBECK: 15 is not on consent.

MS. HHGASHI: No, we will next go to Item 14
and Item 15, and the remaining itens.

I[tem 14 is the adoption of the Proposed
Paranmeters and Guidelines for the Seriously and
Enotionally Di sturbed Pupils Qut-of-State Mental
Heal th Services test claim This item had previously
been on the proposed consent cal endar. And we had a
request fromthe State Controller's office that the
item be renoved. And | understand that the State
Controller's representative and the clai mant have been
i n discussions regardi ng an anendnent that m ght be
made to this draft that would satisfy the Controller's
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of fice's concerns.

CHAIR PORINI: Al right.

MS. HIGASHI: Wuld the parties please state
their names for the record?

MR. KAYE: Leonard Kaye, County of Los

Angel es.

MS. McGUI NN:  Jesse McGuinn, Departnment of
Fi nance.

MR. SILVA: John Silva, State Controller's
O fice.

CHAIR PORINI: Al right, can we
short-circuit this, M. Kaye? Have you cone to an
agr eenment ?

MR. KAYE: Well, let nme just present you
with a brief understanding of the agreenment w thout
commtting the State Controller's office, because
woul d think they would need an opportunity to make
sure that | artfully stated our understandi ng.

There appears to be one -- one area that
needs clarification in our PPs and Gs, and it has to
do, on page three of the PP s and G s thensel ves, it
has to do with the phrase under "Case Managenent.™
Now, this relates to specific activities related to a
particular child. W're tal king about adm nistering
psychotropic nmedications, litigation arising under
t hat .

What appears to need nuch greater

clarification is the phrase under 2, Case Managenent,
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at the very end, "Including the cost of case-specific
litigation over nental health treatnment and/or
psychotropic adm nistration issues."”

Now, | think a quick and equitable solution
tothis is sinply for us to delete that phrase from
t he
Ps and Gs, and to work with the State Controller's
office to conme up with an amendnent to these P's and
G s at sone future tinme that would specify the
particul ar types and conditions for reinbursenent of
litigation.

Thank you.

CHAIR PORINI: Al right, Controller's
of fice, and then Finance.

MR. SILVA: The proposed change to strike
out that |anguage woul d address our concern that that
be consi dered rather broad and cover all types of
litigation costs which may not truly be mandated by
the state and by the |l egislation in question.

I think that's a reasonable solution that we
can get together later and see if we can craft a nore
narrow cl ause that covers only that litigation that is
required by the legislation and the treatnment for the
chi |l d.

CHAI R PORI NI :  Fi nance?

M5. McGUINN:  We are concerned that we only,
just this mnute, |earned what the facts of the

concern of the Controller were. And because we have
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not had an opportunity to take a | ook at what their
concerns are and what this discussion and negotiation
is about, we are not prepared to agree to any change
until we have an opportunity to take a | ook at what
these issues are.

CHAIR PORI NI : Ckay, M. Kaye?

MR. KAYE: In the alternative then, conm, |
recommend that the staff recommendati on be adopted as
written.

Thank you.

MR. SILVA: | think based on --

CHAI R PORI NI : M. Silva?

MR. SILVA: I'msorry. | think then our
concern would be that the | anguage is too broad; that
the term "case-specific litigation"” could potentially
i nclude suits over m sconduct, mal practice,
potentially intentional torts. And | don't think that
that would be covered; that the state is not an
insurance -- a litigator/insurer for the counties for
any m sconduct they may engage in. | think that,

t herefore, the | anguage being too broad with the P's
and Gs, as witten, should be rejected.

CHAIR PORI NI :  Perhaps Menmbers will indul ge
ne. | think, M. Kaye, that ny
recommendation to you would be that we hold this item
over for one nonth, so that all the parties can get
toget her and talk about it. | think that would
probably be the better course of action. 1Is that all
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right with you?

MR. KAYE: Yes. | would respectfully
request that at a date certain we receive a detailed
written analysis of a |egal basis for whoever is
concerned over this, if that would be possible.

MS. HHGASHI: |'Il nmeet with the parties
after the hearing to set those dates.

MR. KAYE: OCkay, thank you.

CHAIR PORINI: Al right, thank you very
much.

That takes us to Item Number 15.

MEMBER LYNCH: Item Nunber 15 is proposed
amendment to Paraneters and Cuidelines, School Bus
Safety | and Il. This itemw || be presented by
Cam | | e Shel t on.

CAM LLE SHELTON: This iteminvolves a
request to anmend the Paraneters and Cuidelines for the
School Bus Safety Program Clovis Unified School
District requests that the reinbursenment period in the
Par anet ers and Gui deli nes be changed to all ow
rei mbursenment for start-up costs incurred by schoo
districts fromthe enactnent date of the statute,
which is October 7th, 1997, rather than fromthe
effective and operative date of the statute, January
1, 1998.

Staff recomends that the Comm ssion deny

this request. Both the California Constitution and
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the courts have explained that a statute has no force
or effect for any reason until the operative and
effective date.

In this case there is no dispute that the
effective and operative date of the test claimstatute
is January 1, 1998. Mbreover, there is no indication
that the Legislature intended that school districts
conply with the test claimstatutes before January 1,
1998. Certainly the Legislature has the power to set
t he operative date of the statute later than the
effective date. 1In such a case, school districts
woul d be entitled to start-up costs before the statute
beconmes operative as |aw. However, the Legislature
did not establish a future operative date here.

WIIl the parties please state their nanes
for the record?

MR. MGUIRE: Bill MGuire, representing
Clovis Unified School District.

MR. CUNNI NGHAM  Ji m Cunni ngham wi t h San
Di ego Unified School District, interested party.

MR. AGUI LERA: Matt Aguilera, Departnent of
Fi nance.

CHAIR PORINI: Al right, M. Cunningham
woul d you |ike to begin?

Al'l right.

MR. McGUIRE: Actually, I wll.

CHAI R PORI NI : M. MGQuire?

MR. McGUI RE: [|'mthe associate
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superintendent for Clovis Unified School District, and
|"mcertainly not here as a mandate expert. You al
govern the process; but | really, truly believe in ny
heart, that this process is run by |lawers and cost
accountants and really not by the people involved in
it.

My comments today really relate to a school
district and our focus on students. The stated goals
of Clovis Unified School District are student
achi evenent and ensuring the student safety.

You know your business better than I do, and
|'"msure the staff report is based upon the
Constitution and the current state statutes. But,
really, what we want to tal k about is reasonabl eness
and intent.

The Legi sl ature and the Governor approved
this bill to ensure that another child would not die
in California related to a school bus incident. The
intent was for school districts to change our policies
and informour drivers of new practices, to ensure
student safety on January 1st of 1998.

As citizens and taxpayers and perhaps
parents of young children, |I'm sure you would not want
us to have school bus drivers violating the |aw on
January 1st of 1998. The California H ghway Patrol
informed our district that enforcenment would occur on
the first day back from w nter break, which was
January 2nd of 1998.
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Now, imagine, if you can, that you are a
governi ng board nmenber of a school district and, God
forbid, another child would happen to be injured or
killed on January 2nd. And our excuse was, we were in
t he process of inplenenting the |aw.

Clovis Unified School District really
appreci ates the fact that you saw in your wi sdomto
grant this as a mandate and approve the Paraneters and
Gui delines. OQur contention is that what we did was do
exactly what you had already approved. The issue is,
we started 83 days before January 1st of 1998, one day
after the Governor signed the law. And the mpjority
of this activity was during the nonth of Decenber
1997, 30 days before the law went into effect.

Now, | know this is not a mandate issue that
"' mgoing to give you an exanpl e; but the Departnent
of Finance is required by |law each year to have the
state budget fromthe Governor on January 10th. Now,
does that nean that they start on January 10th to do
the state budget? No, they start in October; they
start in Novenmber. They probably start a | ot earlier
than that.

In our district, we use the adage that says,
"You feed the rabbits and you starve the snails.” |If
you take this action and approve the staff analysis,
you're doing just the opposite. You're penalizing
school districts that tried to be in conpliance with

the law and the intent of the |aw of January 1.
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Once again, I'mnot an expert in mandated
costs. |I'm here speaking as a school district
representative. And | hope that the staff analysis is
based upon the Constitution and the statutes of the
state; but we also have to take into account
reasonabl eness and to the intent of what the
Legislature really neant. Did they really nmean for us
to have a phase-in period that said, "Take 30, 60, 90
days and the CHP will enforce it maybe in March?" No,
they said it would be enforced on January 1st of 1998.

Woul d you want school bus drivers, those
people in those big, yellow buses, violating the |aw
on
January 1st, which is what we had.

Thank you -- woul d have had, excuse ne.
Thank you.

CHAIR PORINI: Al right, M. Cunninghan?

MR. CUNNI NGHAM  Thank you.

Comm ssi on staff was of the opinion that the
Comm ssion's earlier decision to exclude reinmbursenent
for the start-up costs wasn't based upon a
m sinterpretation of the statutes that govern the
Comm ssion. After reading the transcript, |I'm not
convinced that's the case.

There were concerns by many of the nmenbers
t hat you were sonehow precluded by the Conmm ssion
statutes from approvi ng these, what we'll cal
"start-up costs.” And the only statute that was
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di scussed at that hearing was the Governnent Code
section 17565.

| think at the hearing, and |I'm hearing
today, that the staff agrees that is not a basis for
denying costs. In fact, there is no statute that
precl udes you from approving these costs.

On the contrary, the California Constitution
in Article XIl'l B, section 6, requires you to approve
-- or that requires that the state reinmburse schoo
districts and other |ocal governnments for the costs of
a new program And it doesn't speak about when those
costs were incurred.

We're not arguing that the statute was
effective soneday before January 1st. Clearly, it was
not; but that's not the issue. The issue was in order
to conply with that statute, was it reasonable for
school districts to incur the costs to train their
drivers and do the other things they needed to do to
be in conmpliance with the |Iaw on January 1st, prior to
January 1st.

| think the California constitutional
provision that is now cited by staff has nothing to do
with mandates. [Its purpose was to assure a period of
about
90 days for the voters, or the people of the State of
California to bring a referendum if they chose to, in
order to preclude that law from going into effect.

In this instance that didn't happen. This
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law did go into effect. The only question is -- and
t hese costs you have determ ned are reinbursable if
they were incurred after January 1st. \What we're
saying is that your regulations should provide, in the
Paraneters and Gui delines, the nobst reasonabl e neans
of conmplying with the statute. The npbst reasonable
means of conplying with this statute was to assure

t hat your school bus drivers were properly trained;

t hat your transportation plan was in place on January
1st, to preclude them from being cited for violating
the | aw.

And we' d ask that you approve the Clovis
recommendati on or their request for an anmendnent of
the Parameters and Cui deli nes.

CHAI R PORI NI : Questions or comments?

Do we want to hear Finance or -- are these
general coments or --

Fi nance?

MR. AGUI LERA: We concur with the staff
recomendation due to the fact that the Education Code
does not require | ocal agencies to begin activities
prior to the statute's operative date.

CHAI R PORI NI :  Ckay, now, comments?

John?

MEMBER LAZAR: This would just be a gap
measure then. |If we assented to the claimnt's
request, would it be a resolution of this gap period?

CHAI R PORI NI : Pat? Cam |l e?
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MS. HART- JORGENSEN: You tal k about a gap.
As we indicated in the -- and the testinony wll
indicate, which I indicated, typically you' re not
required to follow a new statute until after the
operative date. | don't think that there's really any
authority to allow for the start-up costs. And this
is also taking into consideration the fact that there
are sonme statutes where they have -- where they
aut horize for imredi ate enactnment. So there was
nothing there to indicate of its urgency; that it
shoul d be foll owed i medi ately.

But staff is not agreeing or disagreeing
whet her that should have been done; but the point
being is that there's nothing in the mandates | aw
which allows for start-up costs, unless there is --
between the tinme of the enactnment, fromthe date that
it's signed by the Governor until the actual enactnent
date, which in this case was January 1st.

CHAIR PORINI: I think, in |ooking at the
transcript, too, Joann, you made several comments the
| ast tine.

MEMBER STEI NVEI ER:  Yes.

CHAIR PORINI: M. Cunninghanf

MR. CUNNI NGHAM  Staff says there's nothing
t hat authorizes you to approve those, but it's also
true, there's nothing that precludes you from
approving those costs.

MEMBER SHERWOOD: Madam Chair ?
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CHAI R PORI NI :  Yes.

MEMBER SHERWOOD: May | ask Camlle to make
a comment on that?

CAM LLE SHELTON: The Comm ssion is required
to follow the requirenents of the California
Constitution. And the court's interpreting the
constitutional provision in Article IV, section 8,
have all held that those statutes have no force or
effect, for any reason, until the operative or
effective date.

CHAIR PORI NI : Does that answer your
guestion?

Okay, all right. Somebody's late to the
tabl e again, M. Burdick

MR. BURDI CK: | know, you could have it done
except for ne.

Madam Chair, Menbers of the Comm ssion,
Al I an Burdick on behalf of the California State
Associ ati on of Counti es.

And | apol ogi ze, | don't know the cite; but
when you adopted your regul ations for governing the
Commi ssion -- and | think Bill was the only one that
was there at the tine -- we asked for a provision
there which would allow for the Comm ssion to have
sonme discretion over issues that are in the nature of
interpretation, because we were concerned about the
fact that we were meking decisions very often on sone
very fine technicalities. And this is a quasi-
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judicial process. Quasi. | keep asking where the
"quasi" is, and nobody can seemto answer nme where the
"quasi " is.

When this process was established, it was a
battl e between the fol ks and anal ysts |i ke Annette and
the attorneys, and the analysts won. | would have to

say that the process now, the attorneys have won.

But this still says "quasi-judici al
process.” And there is a place in the regul ations
that -- and | renmenber Terry was the -- and I

apol ogi ze, Terry Parker was the chair at the tinme when
we adopted those, and we allowed the Comm ssion to
have sone discretion because you are the group that
makes the determ nation.

Now, when this issue was heard before by

prior comm ssions, and one of them-- and it may have
been the Board of Control -- and one of themdid all ow
for costs, and the issue was -- well, Finance's

position at the tine was, it could be repealed or a
referendum during that period of tinme because the
Legi sl ature often conmes back in Decenber, particularly
in certain years, and they do have the opportunity --
wel |, after anything is signed to conme back into
session and to overrule the Governor's decision on a
bill.

And the argunent was from | ocal governnment,
"Well, if they did that, they're doing that at their
own discretion during that period of tinme." But then
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if -- because that's just government. If it's
repeal ed, they're out of luck, or they wouldn't get
rei mbursed for those particul ar costs.

But if they don't repeal it, then they
woul dn't be. And the Commi ssion did find -- | know I
believe one was in the City of Los Angel es case that
had to do with Filipino surveys -- Filipino enployee
surveys. And | believe there was another case in
whi ch, in both cases, they found that | ocal agencies
needed to proceed i mediately if they were going to be
able to conply with the requirenments by January 1.

And they were awarded costs between the date that the
bill was signed until the date that it was effective
on January 1.

So there is some history. And | do believe
that in there, there is some provision in your
regul ati ons that does allow you to have that
di scretion, because you are the fol ks who have been
granted the exclusive authority for interpreting the
Constitution.

And | would totally agree with M. Cunni ngham
that it's your role and your interpretation of how you
see the Constitution.

CHAIR PORINI: Al right, Camlle, you want
to respond?

CAM LLE SHELTON: | believe the regul ation
that M. Burdick is referring to is 1183.1. And it
does allow or authorize the Conm ssion to have
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di scretion, but only concerning the reinbursable
activities, not concerning the reinbursenment period.

The regul ation states that, "You nust
descri be the specific costs and types of costs that
are reinmbursable, including one-tine costs and ongoi ng
costs, and a description of the nost reasonable
met hods of conplying with the mandate.™

CHAIR PORINI: | think that probably gets us
back to Joann's original statement in the transcript,
about needing clarification in the Legislature.

MEMBER STEI NVEI ER:  Yes. | actually had a
sign up here saying, "Get nme to the Legislature.”

This is one of those things where you want
to be able to find some basis to do it because there
was no urgency, that was a m stake. That |aw should
have had an urgency clause in it because districts
felt conpelled to do that. But it's not there. So
we're | ooking for sonme basis.

| have a question for you, M. MCGuire, from
Clovis. Did you have any conmuni cations with any
state agency, i.e. the CHP, California H ghway Patrol
our any other organization, especially if they put it
in witing? That would have been very hel pful here.
Did that happen?

MR. McGUI RE: Yes, actually, we did not --
we researched our records for that in detail. W did
not have it in witing, but we have an excell ent
school bus driver person in our district office who
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did come to our district and conduct a mni-inservice
on that, on that day, on a day before January 1

And, you know, we can do this 57 different
ways. The issue has conme back to what | said: This
is about |awyers and cost accountants; it's not about
havi ng reasonabl eness to hel p a school district that
tried to do a good job.

And all 1 can do is ask that you take that
quasi -judicial nature and |look at Clovis Unified and
the rest of the school districts that tried to
i npl ement the | aw.

MEMBER STEI NVEI ER: |"d | ove to push the
limts here. As a school board nmenmber, trust ne, the
tenptation is great. But at the same tinme, we have to
have sonething to hang our hat on. And as a
comm ssioner, that's the other part of ny role.

And you're not the first situation where
you' ve been asked to fund start-up costs.

| think this case, though, probably had --
because of student safety -- had a very strong reason.

And that's why | have a |lot of synpathy for your
position. At the sane tinme, |I'mlooking for sonething
I can justify my position on. And, unfortunately, |
don't have anything, and you haven't given us anything
that woul d have done that.

And | know our school district did exactly
what yours did. | nean, we got on this right away.

We did not want to have any -- we didn't want to be
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accused of not having conplied with the | aw,
especially if we had an accident, which, fortunately,
with the help of God, that didn't happen. But we do
worry about those things.

And | don't know that these changes -- well,
they're inportant, but I don't think, for us, it
changed a whole I ot of what we're doing; we just got
nore careful about what we were doing.

So | guess, in sumary, although I
understand the start-up costs issue as well as the
safety issue in this case, but we don't have anything
to work with and the Legislature has not given us
anything to work with, or the State Constitution.

CHAIR PORINI: Al right, other coments by

menmber s?

Do | have a notion?

MR. BURDI CK: Maybe while the nenmbers are
contenplating, I'll take one nore shot at Menber

St ei nnei er.

MEMBER STEINMEIER: It won't do any good,
but go ahead.

MR. BURDI CK: And, again, | think on the
regul ati on, when we're | ooking at that, it doesn't
di scuss the period, because |I think at that point
people weren't really focusing on it. Wat we wanted,
was to allow the discretion of the Comm ssion to | ook
at that, to make reasonabl e decisions. And we were
tal king about activities. And this is an activity.

106



© 00 ~N oo o B~ W N

I S N N B . N T S T N T S T N T S e S S e S S
© N o B W N P O © 0o N o o~ W N Pk O

And we didn't say, well, is it before or after? W

didn't get into that level. But we clearly wanted to

give the Commi ssion discretion, if they saw sonething

that shoul d be rei nmbursable, which |

t hi nk many of you

are | ooking at now and say, "Yeah, this should be

reasonable.” But that could be found.
And we were trying to keep the quasi, if you
will, in the process, and to give the discretion.

So while Cam ||l e points out

it didn't say

"period,” it doesn't preclude "period," either.

And | would say fromthe person who made the -- who

was the one that proposed we do sonet
nature -- | didn't draft it. It's a

- and | know that Annette and many of

hi ng of that
little bit like -

you have gone

through this -- you say to alleged counsel, "This is

what we want," and everybody agrees and it gets

drafted. And you think that's what i

| ater on the attorneys conme back and

t says, but then

say, "No, that's

not what it says. You've got to do cleanup

| egi slation.”

But I would say that was the intent, is to

gi ve you that discretion. And I don

t -- and | think

that section gives you the discretion to say, "Yeah,

we can | ook at that," and you do have that. And,

again, your job is to interpret the Constitution. And

you' re the sole and exclusive body.
we' ve got to come to.

And so | do think, Joann, t

You're the people

hat that does
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gi ve you discretion. It doesn't preclude you -- and |

can clearly say that was the intent. | don't know
whet her Bill wants to comment on this or not because
he was the only one there at the time. | don't know
if he recalls it. | mean, we' ve had so many heari ngs
but --

MEMBER SHERWOOD: That was a few years ago

MR. BURDICK: It's been a few years.

MEMBER SHERWOOD: Well, | think we all have
sonme discretion, as we sit up here as individual
menbers, as we | ook at these issues because nothing's
really black and white in many cases.

MR. BURDI CK:  Yes.

MEMBER SHERWOOD: However, | think, in ny
experience -- and | hate to bring this in -- but |
thi nk each issue have been | ooked at anew. But if |
go back over the last six years, | would say when
issues simlar to this have come up, the Commi ssion
has voted not to go back and recogni ze those costs
prior to the actual date of the |legislation going into
ef fect.

Now, that doesn't nean that these nmenbers
here today cannot | ook at what is before them and nake
their own decision; but personally, 1've had a probl em
seeing where there's a legal way that | can do that
under the current situation.

Now, | know there's differences of opinion
on this. 1've heard them on various occasions. But
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in nmy particular case, | happen to be in agreenent
with Cam |l e.

CHAIR PORINI: And | think, just adding one
nore voice to that, I think we're all synpathetic and
concerned about the safety of children. But we're
still in the sanme quandary, | think, that mnus a
| egi sl ative change, | can't get there.

So let ne try again. Are there further
questions or coments? Do we have a notion?

MEMBER ROBECK: | nove to approve the staff
reconmendati on.

CHAIR PORINI: Al right, we have a notion.

Do | have a second?

Is there a second for the notion?

MEMBER LAZAR: Second.

CHAIR PORINI: W have a notion and a

second. s there further discussion?

Al'l right, may | have roll call?
M5. HIGASHI: M. Sherwood?
MEMBER SHERWOOD:  Aye.

M5. HIGASHI: Ms. Steinneier?
MEMBER STEI NMEI ER: Rel uctantly, aye.
MS. HI GASHI: Ms. Hal sey?

MEMBER HALSEY: Aye.

MS. HIGASHI: M. Lazar?

MEMBER LAZAR: Aye.

MS. HI GASHI : M . Robeck?

MEMBER ROBECK: Aye.
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MS. HIGASHI : Ms. Porini?

CHAIR PORINI: Aye.

MS. HIGASHI: Mbdtion carries.

CHAI R PORI NI :  Thank you.

MS. HIGASHI: This brings us to Item 18
Adoption of Proposed Regulatory Action. This item
will be presented by Pat Hart.

CHAIR PORINI: Al right. Next issue?

MS. HART- JORGENSEN: I n February 2000, the
Commi ssion initiated a rul emaki ng proposal to
establish procedures for dism ssal of a pending
action, postponed or placed on inactive status at the
request of a party or claimnt which is not
reactivated within one year fromthe date of the
post ponenment or placenment on inactive status.

On June 29th, 2000, the Comm ssion conducted
a public hearing on rul emaki ng proposal, which
coincided with the expiration of the 45-day public-
comrent period. Based on the comrents received during
t he public-coment period, the staff anended the
proposed recomendati ons to: Nunmber one, extend the
time for notice of a dismssal of the test claimfrom
60 days to 150 days; provide that, in the case of a
di sm ssal of a test claim notice shall be nmade to al
potential claimnts; clarify that another |ocal agency
or school district may substitute in as a test
claimant; provide that notice of all dism ssals shal
be posted electronically; and to provide the
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post ponenments made by the Conm ssion or other state
agency, and postponenents made pendi ng the outconme of
a simlar test claimissue, either before the

Comm ssion or the courts, shall not be included in
determ ni ng whether a test claimhas been postponed or
pl aced on inactive status for nore than one year.

At the August 24th hearing, the Comm ssion
further nmodified text. On August 25th, 2000, the
proposed regul ati ons, as nodified, were mailed to all
comment ators and interested parties. The 15-day
publ i c-comrent period cl osed on Septenber 11th, 2000,
and no coments were received during this 15-day
comment peri od.

Accordingly, staff recommends that the
Comm ssi on adopt the proposed regulatory text which
can be found starting on page SA-3.

CHAIR PORINI: Al right, do we have any
comments or questions?

MS. HART-JORGENSEN: | don't see that anyone
has come up to the table. And, again, as | indicated,
there were no coments during the public-coment
period. So assuming that there are no issues with it.

CHAIR PORINI: So do we need a notion or do
we sinply need to give you directions that --

M5. HI GASHI: You have to --

CHAIR PORINI: Al right.

MEMBER STEINMEIER: Then I'd like to nove
approval of the regulation changes as indicated in
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the --

MS. HI GASHI :  Adoption?

CHAIR PORINI: Yes?

MS. HHGASHI: |'d like to clarify.

Ms. Steinnmeier, you nove adoption of the
regul ations --

MEMBER STEI NMEI ER: | nmove adoption.
Correct, adoption, as the staff has recommended.

CHAIR PORINI: So we have a notion. Do I
have a second?

MEMBER ROBECK: Second.

CHAIR PORINI: W have a second. |Is there
further discussion?

Al'l those in favor, indicate with "aye."

(A chorus of "ayes" was heard.)

CHAI R PORI NI :  Opposed?

There are none. The notion carries.

MEMBER STEINMEIER: |I'mstill stunned there
was no comments.

CHAIR PORI NI :  Yes.

MEMBER STEI NMEIER:  Are we totally off base
or are we right on target?

CHAIR PORINI: | think that staff has done a
good job working with our various constituent groups,
so that there's been agreenment on these nuch-needed
regul atory changes. | think that's what we're seeing.

MEMBER STEI NMEI ER: Thank you, Madam Chair

| agree.
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MS. HIGASHI: This brings us to Item 19
staff report on public coment and proposed
nodi fications. This itemw |l be presented by David
Scribner. This is the other rul emaking.

MR. SCRIBNER: I n February 2000 the
Comm ssion initiated a rul emaki ng proposal to anend
several sections of its regulations. The proposed
action is necessary to interpret, inplenment and make
specific statutes of 1999, Chapter 643, also known as
AB 1679.

On July 27th, 2000, the Conm ssion conducted
a public hearing on the rul emaki ng proposal which
coincided with the expiration of the 45-day public
comment period. Staff agreed with some of these
suggestions that were provided, as reflected in the
proposed nodified text presented to the Comm ssion at
| ast nmonth's hearing.

At this hearing, the Comm ssion approved
staff's proposed nodifications, and the nodified text
went out for an additional 15-day public-coment
period, which closed on Septenber 11th, 2000.

The Comm ssion received coments fromGrard
& Vinson and the State Controller. The coments
received by Grard & Vinson rai se questions concerning
the Comm ssion's process for accepting multiple test
cl ai rs based on the sane statute. Based on these
comments, staff reviewed the proposed nodification of
section 1183 related to the test claimfilings, as
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wel | as other sections included in the rul emaking
package.

I n conclusion, that you properly addressed
the amendnents made to the Governnment Code by AB 1679,
addi ti onal amendnments to the existing regul ations are
required. Therefore, staff has renoved the majority
of the regulation sections fromthis rul emaking
package to ensure that all sections that my be
affected by the amendnents to the Governnent Code by
AB 1679 are adequately addressed.

Staff will further define those regul ation
sections that require nodification and will submt to
t he Comm ssion a request for a new order to initiate
rul emaki ng to address these issues. Staff has
retained the proposed nodification at section 1188.4
relating to the Conmm ssion's reconsideration of prior
final decisions, to ensure that the Conm ssion has
adequate time to consider future requests for
reconsi deration. Therefore, staff has nodified this
section to provide that a request for reconsideration
will be deenmed automatically stayed for 30 days,

t hereby giving the Conm ssion 60 days to take action
on the request.

Staff recommends that the Comm ssion approve
staff's proposed regul atory text, section 1188.4, as
nodi fied after the close of the public-coment period,
and aut horize staff to make any technical,

nonsubstantive edits to the proposed text resulting
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fromthe Comm ssion's actions.

I f the Conm ssion approves staff's proposed
nodi fications, the nodified text of section 1188.4
will be released for an additional 15-day public-
comrent period. Thereafter staff will prepare the
final proposed text of section 1188.4 and present this
text to the Commi ssion in October for adoption.

CHAIR PORINI: Al right, do we have any
comments from anyone in our audience?

Questions or coments from menmbers?

Do | have a notion?

MEMBER SHERWOOD: Move for approval of
staff's recommendati on.

MEMBER HALSEY: Second.

CHAIR PORINI: W have a notion and a second
t hat we approve staff's recommendati on.

Is there any further discussion?

Okay, all those in favor, indicate with

aye.
(A chorus of "ayes" was heard.)

CHAI R PORI NI :  Opposed?

Okay, thank you.

M5. HIGASHI: The last item Item 20, 1'1l]
make it very quick. W've given you a display of what
our workload statistics |ook |Iike. W have added the
colum for 1999, just to give you a conparison,
especially it's probably nost dramati c when you | ook
at Roman |, nunber 9 on the incorrect reduction
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cl ai ns.

In ny report, |1've detailed a couple of the
| RCs which settlenments have been reached. And |I'd
particularly like to point out that on the Handi capped
and Di sabled Students IRC, this is the first case in
whi ch the Conm ssion authorized a Comm ssion nenber,
M. Beltram , to actually act as a facilitator in the
neeting with the parties. That case is settl ed.

Addi tionally, the Conm ssion staff held
informal conferences with the State Controller's
office and the claimnts for a nunber of clains filed
under the Renoval of Chem cals test claim Those
cl aims have al so been w thdrawn because of
settl enents.

Ironically, those clainms involved issues
regardi ng whi ch hazardous chem cals -- renoval of
whi ch hazardous chem cals could be reinbursed. So it
was initiated -- | was waiting to see if M. Petersen
woul d come up to the table, since he is quite famliar
with sonme of those issues. But the Controller's
office recently resol ved those.

The | egi sl ative process, you know, is still
continuing. W have a few nore days left. | don't
have any new information to report to you regarding
the Aroner bill or the Bock bill that are detailed
bel ow, unl ess soneone el se has read press rel eases
today that | haven't gotten to.

Regardi ng staffing, you ve nmet our new
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staff. And with our new staff will also conme nore
agenda items in the future. So we're hoping that --

MEMBER STEI NMVEI ER: Does this nmean bigger
boxes to lug, is that what you nean?

M5. HHGASHI: It m ght nean bigger boxes.
We'll see. And for staff, as well as for you,
sonetinmes until we really get into the test claimand
read all of the filings, the drafts go out, the
comments conme in, we don't always know what we're
going to find when we open the binders. And we wl|
continue working to schedul e nmanageabl e agendas, and
to et you know as far in advance as we can if we have
sonme maj or heavy binders com ng your way, SO you can
schedul e your time accordingly.

CHAIR PORINI: | would Iike to conplinent
staff. | think that we have done a great job in this
| ast year of trying to work through a backl og that we
had. |'m sure our claimnt community feels the sane
way. | know some of the clains have sat for sone
time. And | think that it's a great job that we've
done to try to work through those.

MS5. HIGASHI: On behalf of staff, 1'd |like
to thank you very nuch.

And we're al so pleased at the nunmber of
itenms that the Conm ssion has adopted, instead of a
number of itenms being continued for several nonths.

Regardi ng the future agendas, we have given
you a snapshot of the October hearing agenda.

117



© 00 ~N oo o B~ W N

I S N N B . N T S T N T S T N T S e S S e S S
© N o B W N P O © 0o N o o~ W N Pk O

[tem 2, under the test claimsection, Aninmal
Adoption, Statistics, it's expected to be a very
interesting hearing with a nunber of participants,
interested parties. W held a prehearing conference
yesterday with claimnts' representatives, the
Attorney General's office representing Finance, and
also with the representative fromthe Controller's

office. W are doing our best to organize that

hearing in such a manner that the testinony will be
orderly, and that there will be tine limts
established. And we will give you that information

before the hearing.

But it's concerning |legislation that has --
that was controversial at the tinme of enactnent, and
there's still a nunmber of interested persons follow ng
it, and certainly through the mandates process.

We have Proposed Paraneters and Gui del i nes
amendnments for the Open Meetings Act. And it's ny
under st andi ng that we actually have vari ous agreenents
wor ked out on unit-cost approaches, so that the
i ncorrect reduction claimworkload would not continue
in the same way as it has in the past.

And we al so have Proposed Paraneters and
Gui del i nes for School Site Councils.

We have an incorrect reduction claim of
Col | ective Bargaining; and potentially, we have
another related -- a test claimon a rel ated subject,

Enpl oyee Benefits Disclosure. But | understand that a
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request for postponenent is going to be filed on that
one.

We have two statew de cost estimates. One
on School Bus Safety, which you heard about today; and
t he other on Annual Parent Notification, which is the
annual update statew de cost estinmate.

CHAIR PORINI: Questions or comments from
menmber s?

Okay, then that takes us to the point in our
agenda where we ask for public comment.

s there anyone who wants to cone forward?

MR. PETERSEN: Keith Petersen, representing
Al ameda County Offices of Education, and also in ny
capacity as special counsel to the Educati on Mandat ed
Cost Net wor K.

At the July hearing, the Comm ssion adopted
a deci sion which denied reinbursement for the Gann
l[imt calculation test claim According to
regul ations, 1've filed on behalf of Al aneda County on
August 9th, a request for reconsideration. On August
30th I received a nmeno fromthe Conm ssion staff,

i ndicating that the 30-day period for which the

Comm ssion had time to act had passed. No action had
been taken, therefore, there's no jurisdiction
remai ni ng over the request for reconsideration.

And I'm here today just to ask what happened
during that period, so that if the matter cones up

again in the future, we can take sone steps to see
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that it doesn't happen again, and whether this is
actually a viable remedy or whether this is sonething
that may occur again.

CHAIR PORINI: Al right, does staff wish to
conment ?

MS. HART- JORGENSEN: The rul emaki ng package
today was in response to what happened. Under AB
1639, the provisions for consideration were changed.

It provided that a request for reconsideration shal

be submtted with the Comm ssion within 30 days after
the decision has been rendered. Wthin that code
section, it provides that, if during that time period,
that the Comm ssion grants a stay or grants an
extension of tinme, it can be extended up to 60 days.
The | egislation also provides that if there's no
action taken within that period, that the petition and
t he request for reconsideration shall be considered
deni ed.

This is a situation where we weren't
prepared for it. And we apol ogize it happened. W
weren't -- again, we went through the rul emaking
package, the letter cane in, we were prepared to
answer it. We were getting ready to go through the
substantive issues, and | ooked upon it and saw t hat
t he day had passed.

Paul a and | have taken turns beating each
ot her over -- we've been fighting over who shoul d take

the blanme. Sonmeone wal ked by and heard us arguing and
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said, "Oh, ny gosh, what are they arguing about?"

If they would have |istened, | would have
said, "No, Paula, it's my fault.” O, "No, Pat, it's
my fault.” It happened. We feel -- we're not feeling

great about it but what can we do? We can't go back
and unring the bell. But we do want to go forward
with the proposed anmendnent to the regul ati ons and
also would like to request that the staff has

perm ssion to deem a request for reconsideration
stayed until 60 days in order to give the opportunity
to put it on the agenda.

To indicate how it happened, we had it
schedul ed for this agenda. W got it, we were doing
our session to determ ne what we needed to do. And it
happened, and we are working on sonething proactive to
take care of it.

We also are internally changing our
mai | -recei pt process. Again, no, we're not going to
put blanme. Like |I said, Paula and | have already beat
each ot her up about who gets to take the blame. Since
I"mtal king, | guess, | can get up but she can
interrupt me and she may try and take it away from nme
again. But we're working on it, making sure that this
doesn't happen again

CHAIR PORINI: M. Petersen, have you | ooked
at the proposed reg change? Do you think --

MR. PETERSEN: The ones that were adopted
t oday?
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CHAI R PORI NI :  Yes.

MR. PETERSEN: Yes. | didn't have any
comment to the proposed reg, change, which is nerely
incidental to the issue today, and that was that the
cl ai mant requested a reconsideration. And to our
under st andi ng, no action was taken where action was
required within the 30 days.

And apol ogi es notwi t hstandi ng, | think
out si de of governnment, that's generally considered
mal practice, and you have a civil renmedy. M client
does not have a civil renmedy. The opportunity to have
the itemreconsidered is no | onger avail able. Again,
apol ogi es notw t hst andi ng.

| don't know if there's anything you can do
to resuscitate the matter. The way the statute is
witten, it's very clear. And | had been in
comruni cation with staff by e-mail and by phone at
| east three tines, so it wasn't that they didn't know
it was on their desk.

CHAIR PORINI: Al right. Coments from
menmber s?

MEMBER STEI NVEI ER: | have a questi on.

CHAIR PORINI: Ms. Steinneier?

MEMBER STEI NMEI ER: The reason the way the
regul ations were witten is that by not taking action
-- of course, you'd kind of have to consciously not
take action, then it just sort of died. Not because

you failed to make the time |ines.
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Am | correct, Pat?

MS. HART- JORGENSEN: By operation of law, if
nothing -- if no action is taken on the request, then
it's deenmed deni ed.

MEMBER STEI NVEI ER:  Right. \What |'m saying
is, that you didn't do that deliberately?

MS. HART- JORGENSEN: No, no.

MEMBER STEINMVEIER: So | would like to make
a recommendation -- actually, | can just ask, since
it's not on the agenda today, we really can't talk
about it.

CHAI R PORI NI : No.

MEMBER STEINMEIER:  So what |'d |ike to do
is propose to put this on the October agenda and we'l|l
tal k about it in greater detail there, only because
M. Petersen did everything that he was supposed to
do. And this doesn't happen very often. | nean,
really, you guys don't need to beat yourself up about
it. Rarely -- | think in all the tinme |I've been on
the Comm ssion, we've never had one of these "drop the
bal | " between two people and nobody knows what's
happeni ng. That doesn't happen here very often.

But it isn't the claimant's fault because
they followed the rules based on what they thought
their expectations were.

So, as a nmenber of the Comm ssion, | think
we ought to put it on the agenda for October. And
let's talk about it in greater detail then.
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CHAIR PORINI: Joann, may | ask what it is
that you're putting on the --

MEMBER STEI NMVEI ER: The request for
reconsi derati on.

CHAIR PORINI: So you're actually asking --

MEMBER STEI NVEI ER:  Yes.

CHAIR PORINI: -- that the matter be
reconsi dered?

MEMBER STEI NVEI ER: Ri ght . Put on the
agenda for discussion to reconsider it, yes, M.
Peterson's request.

CHAIR PORINI: Al right. So you're putting
the nmotion on for discussion to reconsider? W're not
reconsidering the itenf

MEMBER STEI NVEI ER: Correct.

CHAIR PORINI: Al right.

MEMBER STEI NMEI ER: That's nmy notion today.

MS. HI GASHI: The regul ati ons woul d provide
that she can -- any nenber may request that it be put
on the agenda. No notion is required.

CHAIR PORINI: Ckay, so do | have any
further comments?

M . Robeck?

MEMBER ROBECK: What's the effect of your
notion, if we notice that we're going to discuss
reconsi deration? Are we discussing the nerits of the
case --

MEMBER STEI NVEI ER: No.
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MEMBER ROBECK: -- or are we discussing --

CHAI R PORI NI : No.

MEMBER ROBECK: -- just whether or not we
can reconsi der?

MEMBER STEI NMEI ER: \Whet her we can
reconsider it or not; right. That's ny understanding.

I think anything el se would be inappropriate
for me to suggest at this noment in tinme, because we
haven't di scussed even to reconsider it yet.

CHAIR PORINI: That's right.

MEMBER ROBECK: As an addition to that, I'd
i ke, you know, staff to brief us as to our options as
part of that process.

CHAIR PORINI: Al right. So we don't need
a notion.

Do you have any further coments, M.

Pet ersen?

MR. PETERSEN: No, | don't.

CHAIR PORINI: Al right, is there any other
public coment ?

M. Burdick?

MEMBER STEI NMEI ER:  We're going to have to
get hima chair of his own.

MR. BURDI CK: Madam Chair, Menbers of the
commttee; | just want to point out, | think as many
of you know, that this is the tinme of year where we
get ready to draft and introduce |legislation. And
this Comm ssion in the past has not participated in
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the legislative process or identified things that they
either like or not like to do in terms of fixing this
process.

| would |like, today, to request that you
reconsi der that position of your predecessors; and
that you give sone thought to things that you woul d
t hi nk woul d make sense and putting sone "quasi" back
in this process, putting sone reasonableness into this
process.

Again, | think we've all been frustrated at
times -- those that have been around -- about sonme of
the decisions or sone of the |law. Today the CSAC
League of Cities Advisory Commttee on State Mandates
is going to be | ooking at about 25 specific proposals
for changes to the process. | would think that it
woul d be nice to find out fromthe Conm ssion very
often if there's sone things that you would like to
do.

As | comrented on earlier today, | renenber
t hat when Chairperson Terry Parker was there, she was
of the m nd that she would like to see sone nore
di scretion for the Conmm ssion. That's one of the
reasons we called it a "quasi-adm nistrative process."”

And so maybe what we need is sone statutory authority
to allow you to do things, so that a nmenber does not
feel precluded from doing what they think should be
done under the Constitution or what should be done,
which is right when this process -- you know, under
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this process.

So | don't know whether it's appropriate --
or maybe | could urge if any nenber so felt that this
was a reasonable request, to list this for a possible
item of discussion or whether there's sonething you
can do in your executive session. But | would Ilike
you to consi der whether or not we could get sone
addi tional input fromthe Comm ssion fromyou on
things that m ght be inprovenments to the process and
to your authority.

You are the exclusive body which has been
designated to determ ne what is and what is not a
rei mbursabl e state mandate. And | think particularly
four of you had considerabl e experience, one absent
today. Hopefully Menbers Hal sey and Lazar now have
been through several neetings, and M. Robeck,
hopefully, will continue to be with us in this
process.

MEMBER STEI NVEI ER: Maybe after today, maybe
not .

MR. BURDI CK: But, anyway, that's ny purpose
for public coment to see -- | don't know whet her you
want to consider it or not, but |I put that on as
comrent for the menbers to consider. But | do think
-- | know there are other comm ssions that do get
involved in the legislative process, it is ny
under st andi ng, and at |east tal k about things that

they think need to be changed or not changed in terns
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of statutes.

And | would welconme -- | think, the | ocal
government woul d probably wel come sone things that you
think m ght inprove the process. And we'd be happy to
then discuss themw th folks as to whether or not we
can agree or not. But | think the time has conme to
get sone involvenent and sonme direction fromthe
menmbers of the Conm ssion.

CHAI R PORI NI : M . Robeck?

MEMBER ROBECK: It's not an executive
session item It's a public session item And there
are really two issues involved: One is, could we, as
comm ssi oners, get together on any piece of
| egi sl ation and support it with reference to our
respecti ve bosses, whether or not that would work; and
the second is, what would we do in ternms of staffing
that kind of issue, and whether or not that would be
sonmet hing that woul d be either inappropriate or an
i nordi nate burden on the existing staff resources to
make mani fest any support or opposition we expressed.

So | think it would have to be a public
session item put on the agenda for next week, and | so
request that.

CHAIR PORI NI : Not next week, though.

MS. HI GASHI : Next nont h.

MEMBER ROBECK: Next nonth?

MS. HI GASHI: Thank you.

CHAIR PORINI: Al right. Thank you.
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s there any further public comrent?

M. Kaye?

MR. KAYE: Leonard Kaye, County of Los

Angel es.

| real

ly don't want to take up too much of

your tinme, conpared to the nonunental issues you've

been tal king about. | just want to technically

correct one thing. The matter | believe that you'l

be hearing next week -- next nonth, excuse nme -- on
t he County of Los Angeles, et al., and all their
claimants, it's been referred to by Paula Higashi, [I'm

sure, accident al

We subm tted our

ly, as Animal Adoption, Statistics.

test claimon Aninmal Adoption.

And the reason why this is an inportant

clarification is, you mght be anticipating a great

statistical anal
statisticians.
part of the clai
Thank
CHAI R
clarification.
Al ri
And wi

ysis. Trust nme, we're not

This is going to be a very incidental

m which we'll dwell on other matters.
you.
PORI NI : Thank you for the

ght, any further coments?

th that, we are going to adjourn into

cl osed executive session. The Conm ssion will neet

pursuant to Governnent Code section 11126(e), to

confer with and

recei ve advice from |l egal counsel for

consi deration and action, as necessary and

appropriate, upon the pending litigation |isted on the
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publ i shed notice and agenda; and Governnent Code
section 11126(a) and section 17527, to confer on
personnel matters |listed on the published notice and
agenda.

I f everyone could please clear the room

(The Cl osed Executive Session was held from
12:23 p.m to 1:08 p.m)

CHAIR PORINI: Then | would like to report
that the Commi ssion nmet in closed executive session
pursuant to Governnent Code section 11126(e), to
confer with and receive advice from |l egal counsel for
consi deration and action, as necessary and
appropriate, upon pending litigation listed on the
publ i shed notice and agenda; and Governnent Code
section 11126(a) and 17527, to confer on personnel
matters |listed on the published notice and agenda.

s there any further business to cone before
the Conm ssion?

Heari ng none, we're adjourned.

(The meeting concluded at 1:08 p.m)

--000- -

130



— AN OO < 1O © I~ oo O

o
—

i
i

N
—

131



REPORTER' S CERTI FI CATE

| hereby certify that the foregoing
proceedi ngs were reported by ne at the tinme and pl ace
t herein naned; that the proceedi ngs were reported by
me, a duly certified shorthand reporter and a
di sinterested person, and was thereafter transcribed
into typewiting by conputer

| further certify that I am not of counsel
or attorney for any of the parties to said
proceedi ngs, nor in any way interested in the outcone
of the cause naned in said matter

In witness whereof, | have hereunto set ny

hand this 2nd day of October 2000.

DANI EL P. FELDHAUS
CSR #6949, RDR, CRR

132



